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3 TOUCHING 
Matters Criminal. 


US CRIMINTS, or the Obli- 
gation of Crime, is whereby a Sub- 
ject for a Delict, or Offence againſt 
the Imperial Crown ot | England, is 

s obnoxious, and liable to punith- 

& ment, "And a deli&, or -offence is, whereby 

the King, and Common-wealth ( which make” 
but one are injured. 
Ot Offences, commonly termed Pleas of the 
s Crown,lome are perpetrated mediatly againſt 
the Crown ( though not principally, yer con- 

L ſcquentiallyz ) And ſome immediatly are faid 

| to be committed -againft the King Himſelf, 
who is Head of the Common-wealths and-in - 
whom all general Injuries refide, gnd to 
whom the Reformation of all Publique wrongs 
doth inſeperably appertain. 


The former kind may be divided into 
3 Claſſes, (viz. ) 


2. Into thoſe that haye Relation to life it 
(If; fach 8s Homicide. 


B 2. Into = 


2 


Lib, 2.c;" 
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de corce 
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'2, Into thoſe that - xeſpe&-the Body and 
Members, as Battery, Mayhcm, and Rape. 
'3- Into thoſe that belong to Dominion, or 
property, ſuch/as Theft,and bu:niag of Houles. 
[The latter . kind do comprehend High-Treas 
ſon, Miſprihon of Treafon, Robbing theKing's 
Trcaſure,: Bribery, Extertion, firiking in any 
of the King's Conrts, whcre He reſides Perſonals 
Iy, or by Repreſentation, and all manner of 
Breaches of the Publique Peacez ſuch as Con- 
jurations, -Routs, Ryots, Afﬀraycs, Duels, Ly- 


bels, and falſe Rumours, Of theſe ſeveral kinds 


14 their Order. 
1. Of thoſe Crimes that are committed medi- 

etly, contra Cpronam & dignitatem Regis, 
end dv relate to Life it ſelf, as Horicides. 

| In Homiciae,| are worthy of Obſervation , 
the Etymologie of it, and its general Divition. 

Eſt bomicidium, (ayes Bratton, hominis Oc« 
caſa , ab 'homine| faGia, fi enim a Bove, Cane, 
vel. alia re mop! dicetur proprie Homicidium, 
Eft. dictum Homicidium, ab homine, & Cedo. 
quaſi homins Cedim : And with Bradion doth 
Concurre in this matter, another anttent Au- 
thor viz. Mr. |Horne, whoſe very words are 
theſe : Homicide |eft Occiſion de Home per Home 
fait, car ſiſoit per beſte, ou mizcheance neſt Ho- 
micide. Thus much of the Definition, and Ori- 
gination of the! word Homicide : As for the 
right diviſion of Homicide, take this as follow- 
eth : Of Hoemicides ſome be done. 

1. Propofito, voluntarily, and of malice force 
thought, as petty-Treaſon, and Murther, * | 

a. Impetn, voluntarily, and not of malice. 


force. 
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Touching Datters Criminal. 3 
:c-tzought : Of theſe ſome be Felony, as 
Man-ſlaughtcr, and ſome be no Felony 3 Of 
| which, ſome bein reſpec of giving back inevi- 
tably in defence of himſelf, upon an affault 
ot Revenge 3 and ſome without any giving co.z. Jnſt{ 
back, as upon the Affault of a Thief, or Rob- f. 54. 
ber , upon a man in houſe, or abroad. Some 
upon the Aſſault of one, that is under Cuftody, 
as the Sherif, or Gaoler aſſaulted by his priſo- 
ner fome in reſpe& that he is an Officer, or 
Miniſter of Juſtice, without any aſſault in Exe- 
cution of his Office or Lawful warrant, 

3- Caſz , ſuch as be no Felony , neither 
forethought, nor voluntary, as Man-ſlaugh- 
ters by miſadveature. Having ſhewed the 
Reader Sr. Edward Cook's divifion of Hemicides 
1 begin with the tirft Branch, viz, Homicide 
voluntary , and of* malice tore-thought , and 
this conteines petit Treaſon, and Murder, - 
Treaſon (bcing derived from Trabir) which 
is treacherouſly to betray , Trare betrayed, 1 Petit 
and Tfahiſon per Contro&:unem, Treaſon is the Treaſons 
betraying it {eIf, it is divigca into two parts, 
into High Treaſon, and petit Treaſon : It 
is called High, or Graud Treaſon in reſpe& of 
the Koyal Majefty agaiutt whom it is perpetra- 
ted, and Comparativcly it is tiled petty Trea- c x PR 
ſon, in reſpect it is committed againſtSubiceRs, ,* _— 
and inferior perſons, {o that this petit Trea- * © 
ſon is when wiltul Murder (in the Eſtate Oeco- 
xomical,) is committed upon any Subject, by 
one that isin ſubjection, & oweth Faith Duty, 
and Obedience to the party Murdered; as in 


theſe three Caſes following , which are only 
| 2 mens | 


LL 4 


caſe 9yb, 


| 


4 TheLawef ENGLAND, 
mentioned by the Statute of 25. E. 3. C. 2. de 
prodicionbuss and likewiie by Britton Cap. 8. 
O22. 7 

1. Whene ſervant flayeth his Maſter : This 

was petit Treaton by the Common Law, tor it 


12 AM. appearetl) by the Book 12. Aſs. that a woman 


pl.zo, ſervant killed! her Mrs , whercfore the had 
Judgment given to- be burned, which is the 
Judgment at this day of a woman for petit 
Treaſon. And herewith agreeth 21 E. 3. 17. 
| | Upon the Ad aforcſaid, it the ſervant kill 
19H. 6. the wife of his/Maſter, it is petit Trealon, for 
6 he is ſervant both to the Husband and wife. 
Plowdens A ſervant upon malice pretended , ſhooteth 


Com. 85. at a firarger and miſſcthhim, and killeth his 
ono ei ** Maſter, being by 3 this is petit Treaſon in the 
: ſervant (though he intended no hurt to his ſaid 
Maſier yet )| becauſe: he intended Murther 

thereby. | | 
Crompr. A S:rvant\commands one to beat his Ma- 
20.,  feer, andhekillethhim, this is petit Treaſon 


in the ſervant if he be preſent. - 
f Tf a ſervant has an intent to kill his Maſter, 
aps oi "* and betore the Exccution” of his purpoſe , de- 
| parteth out of 'his Maſters ſervice, and being 
10, H.s, out of his ſervice, put his Intent in Execution, 


47. aud kills him|, who was his Maſter; this is 


Plowdens. ,...: ES 8» 1s 
Com. 26, Petit Treaſon; tor the Execution of the Act, 


Co. 3.Inft, hath a Retroſpection to the Original Cauſe, 
| 20. which was maltce conceived when he was a 
| (:rvan*, 1} 

Moores A maid-ſervant'conſpires to kill her Miſtreſs, 


Reps. it 1s petit Trealon in her, and Murder in the 


mu, 2327. - 
f, 91. AdGor, 


| | l / 2, When 


=O =» - 


Tolching Dateers Criminal, 

2, When a Wife flayeth her Husband. 

The wife maliciouſly killeth her Husband, 

this is petit Treaſon in her : But it the Hus- . 
band maliciouſly killeth his Wite, this 1s only 
Murther : the reaſon of this diverlity is, for 
' that theoneis in ſubje&ion, and oweth Obedi- 
ence, and not the other, 

The wife poyſoneth an Apple, tothe intent 
to poyſon a ſtringer therewith, and laid it to 


by chance eateth of it, and dycth thercot, with. 
in a Year and a day; this 15 petit Treaſon in 
the Wite, for that ſhe intended Murther there- 
by 3 {if the Wite poyloneth an Apple. :or 0. 
ther thing, and deſvereth it to B. ( knowing 
of the poyſon) togive to C. and B. giveth it 
to the Husband ( without the aflen: of the 
Wite } who eateth thereof in the Wives ab- 
ſence, and he dycth thereof, this is petit Trea- 
ſon in the Wife : But if the Wife por ſoneth a 


thing, to,,the intent to poyſon her Husband ng : 
| om 
9 'Y 


47 4* 


therewith, the Husband cat<th of it, and be- 
cometh very ſick, but recovereth: atrer a 
ftranger eateth thereof, and. dyeth thercot, 
this is onely murther in the Wite, 
If the Wife and Servant conlpire the Hus- 

bands death, he is killed by the Servant, in the 
abſence of the Wife, this is petit Treaſon in 
them both, and the Wife ſhall be burnt, But *_. 
if it had been a ſtranger, it had been murder in 
him onely, and petit Treaſon in the Wite. 

' Baroz, and Femeout of affeQtion were reſol- 
ved to go out of the World together 3 The 
Wifc buyes poyſon, both take it, the Husband 
; | A3 dyed 


that purpoſe in a ſecret place, and the Husband SR 


Co: 3:]uſt 


3 u9., Th 
BY ww be """—_ 


'The Woe 
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dyed ; > Its aqyere in eBook, whetner this 
were murt ner Jn the Witc. | 
A Yoman comvaſi-th with her Avowterer, 


yer, lib. 3, the death of her Hasband, they affaiicd him, 


Riding on the Highway beating, wounding, 
Jeaving him for dead, =o 7 then they fled : The 
Husband got up, levied Hue and cry came be- 
fore the Juſtices; they ſent after the Offenders, 
which were gattcn, arraigncd, aad the matter 
found by the Verdict, thc Adulterer was hang- 
ed, the Woman burned to acath, th: Husband 
living : This Judgement was given when vo- 
luntas reputabatur pro faio, Sic Metellas Celen 
Sergium damnavit, & non fattum, ſed animus in 
queſtionem dedudins eſt : P wſqr:c voluiſl: peccave 
mocuit, quam y07 peccaſſe profzit : But at this 
day.in cafe of Felony, No# debet obefle Conatus, 

#11 Oran nulem habet effequm. 


. When a der, or Religious man ſlayeth 
bis Profins , Ordinary, or Superiour, ta whom he 
oweth Faith and Obedience. 


| Note, that unto the Biſhop of every Dio- 
ilk the Clerks within their Dc :vis, do awe 
Faith and Obedicnce, which, is tatied Canoni-f 
| Eal Ob:dicnce, 

| Note likewiſe, that whatſoever 43 willf 
Provc murdet|berweer frengers, the ſaine will 
wake petic Trcafon from the Scrvant to his 
Maſicr, from the Wife to the Husband, trom 
the Clerk to his. Prelate, or Ordiaary, Mutat 
Mit 21gis : But whether from 2 Child to the 
F ather, Or Mather, &c. may bea Qyerc Z for 

OMe 


' Touching BYatters Criminal, © 
ſome ho!d that it is petit Treaſon, and others 
that it is not. 

If the Child maliciouſly killeth the Father, 
or Mother, this (ayes one is petit Treaſon ( al- 
though the Father or Mother at the fame time 
gave neither meat, drink, or Apparel, nor wa- 
gecs to ſuch Child ) in reſpect ot the duty of 
nature violated, vide 21. E. 3. 17 Fock Treas 
fon 6. 


A Baſtard Killeth his Mother, this ſcerneth Crompt® 
petit Treaſon for the Mother is certainly 2% 
known. 


The Son, or Daughter .in Law, killeth the 
Fathcr, or Mother in Law, with: whom they 


dwell, and do ſervice, and have meat, and p,jj iſons 
drink, it 1s petit Treaſon alchough ſuch Child xp. 1. 
take-no wages, but the Indictment ſhall be by Mar. I. 


the name of Servant, 

But my L. Coke lzys thus; If the Child com- 
mit Parricide in killing his Father aad Mother 
(of which Solon interrogatis cur nullus parricidio 


fupolicium indixiſiet ? Se id neminem fadurum 


prtaſie reſpondit. The Law-makers never ima- 
giucd any child would do.) thiscaſc is our of 
the Stat. of 25. E. 3, c. 2. unleG the child 
ſcrved the Father, or Mother tor wages, or 


' meat, drink, or apparel, for that it is noneof 


thoſe three kinds ſpecitied in the Law afore» 
faid : And yet ( ſayes he ) the otfence is far 
more hainous, and impious in a child, than in 
a {crvant. for, peccata contra naturam ſunt grade 


viſuma;, bur the Judges are rclirained by the 


Cid Act; to interpret ir, a fimÞ:, or a Minore ad 
jus The hainouſneſs of this Parricide ap- 
B 4 pears | 


- 
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pears by that punifhment, which 1s ordained in 
the civil Law, fox thole that are guilty of the. 
Crime : Pena parricidij more Majorum hec ine. 
ſituta eſt, ut parricida virgis ſanguineis verbera- 
#115, aeinde culled jnſuatur cim Cane, galio g oallina- 
ceo, & vipera. & ſimia, deinde in mare profun- 
dum Culleus 1:frtur, D. 45. 9,9. Thus much 
of petit Treaſon: —- 
2,Murder, Murder comeih of the Saxon word Mordrue, 
5 Apa or Mordrex, and Mordridus is the Murdercr 
SHE Fi 4s Even untill this day amongft theni in Sexoxy, 
_ of © from whence we have molt of our words ; or, 
Crows, it may be derived of Mort, and Dire, as Mors 
#ib, x, Dira, a Cruel or Horrible death. | 
This Murther in our Law is Two-fold, ci- 
ther of himſelf, or of another. 


$3 Of Murdering @ mans wg , called Felo 
de ec. | 
Felo de fe & ayes Coke ) is a man, or woman, 
which being Compyos mentis, of ſound memory, 
and of the Age! of Di ſcretion. killerh himiclf, 
which being Tawtully found by the Qath of 
T'welve men 3| all the Goods and  Chattels of 
the party (o offending are forfeited : And the 
| Reaſon why |Felo de fe doth forfeit all his 
-Goods and Chattcls is. bccauſe it is an offence 
againſt the King. who by that perpetgation is 
' deprived of a Sbjct : And indeed no man by 
"the Law of nature hath ſuch power over his 
pwn life, as tg. take it away, or to oblige it by 
"any Contra, or Bargain, vide Grot, Lib. 2. c. 
"21-411: Lib 3 & 11,99, 1, Having ſhew- 


27.5 


1 
F 
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found by the Oath of Twelve men, that he tis 


Whether a perſona that is non:;compos mentis, Quzre x, 


giving himſelf a mortal wound, aud after recove- 


ring his memory, bcfore death enſues, be Felo de 
c? | | 
If one during the time that he is y0x compos ge 
mentis giveth himſelf a mortal wound, whercof 
he, when he hath recovered his memory dyecth, 

he is not Felode ſe; And the Reaſon is beeaule 

the ſtroke, which was: the cauſe of his death, 
was given, when he was not Compos mentis, _ 
Et a&us nou facit Reum, mifi meus fit rea: And 
this is agreeable to the civil/Law; Maleficia 
voluntas, & propofituam diſtinguit : veluntas Of 
propoſitum maleficinne delinquenty diftiuguit ; De- 
liam ceſſat, ubi delinquendi antmns non eſt. | 
Whether a man can. be ſaid ts beFclode ſe qu, 2, 


D, 47925 3s 


A man may beſo; As if 4. give B, ſuch a, 
firoke, as he felleth him. to the ground, B. *'Þ>. 
draweth his knife, and holds it upfor his own 
defence ; A. in haft, meaning to fall upon B. to 44E 
kill him, falleth upon the knife of B. whereby ; rs - 
he is wounded to death, he is Felo de ſe; For 286,- 


'B. did nothing but that. which was lawful in Co, 3,Int, 

"his own defence ; Et vim vi defendere ſayes the f. 54, | 
civil Law, omnes leges, omniaque jurs permit- 
_ tunt, D. 9. 2,45, 4- | 


Whether the goods of Felo deſc be forfeited be- Qu3z, | 


f ore it be found of Record, that he 4 Felodeſe? 


No Goods be forfeited, untill it be lawfully Refp, 
Fele 


Touchtag Batters Criminal, 9g 


ed the Deſcription of Felo de ſe, and the Reaſon 
of forfeiting His - Chattels, I propoſe theſe 
Queries with their Refolutions. 


10. The Law of ENGLAND, 


Plowd. Felo deſe: Andthis doth belong to the Core- 

tol,360,Þ, yer ſuper viſum Corporis, to eaquire thereof; 
and if it be found wh the Coroner, ſeper viſiem 
Corporis, that he was Felo de fe, the Exccu- 
- tors or Adminiſtrators of the dead hall have 
no Traverſe thereunto. And this is the rea- 

Co, Lir, ſon that no man can preſcribe to have Felons 

f, 114, ab, goods, becauſe they are not forfeited untill it 

l $5198. be found of Record, that heis Fels deſe. | 

Qu, 4. How @ Felo de ſe ſhall. be enquired of, where 
the body cant be found ? 

Reſp. If a "air bp Fels deſe, and is caſt into the 
| Sea, or otherwile ſo ſecretly hidden, as-the Co- 
Hill, 37T-o 79nter cannot have the view of the body, and 
Eliz; ix by conſequence cannot enquire thereof: In 
#be King+- this caſe it may be inquired thereof by the 
ye Juſtices of Peace of that County, for they have 
Court, in POWer. by their Commiſſion to inquire of all 
the Caje of Felonies. - But if it be found before them, the 
on;Laugh- Executors, or Adminiftrators of the dead may 
_ « haye a Traverſe thereunto, but not to tae In- 

di&ment taken before the Coroner, ſuper viſiem 
corporiz, a8 before is aid, 
QU,5> | Whether a jnynt Tenant of Chattels perſonals, 
|» becominy Felo ie ſe, doth forfeit the whole ? 
Reſp, There'is a diverſity berween Chattels perſo- 
axis. nalsin Ation/ and in poſſetfion: forif a dcbt 
7 E 437.4, © owlng'to two, unl;hs it. be.in caſe of Joynt- 

Plowd, Merchants; and the one.is Feb deſe, hedoth 
Com,2 59, forfeit.che whole : bur otherwiſcit is of goods 
b, in poſlethon, 1 for there he forfeiteth bu his 

part. 


OP hether 4 debt 01 a bare FN be fore 
OP feinable2 1 Fe” # 


Eritton,c, 
. are Murdre eft occifion de home diſconu feloniouſ= 6, 
meu fait dount home ne poit ſcaver per qui, ne 


Touching Batters Criminal, —=as 

If a man that is Felo deſe has a debt upon Reſp, 
a hare contra@, and not upon ſpecialty, this Dyer 262, 
ſha!l not be forfeited unto the King. Thus * OY 


' rauch of Felogeſe. 


2 Of Murder 11 reſpec of another, 


Bron defineth this kind of Morges to be 3 
Hemicidium, quod nullo preſente , nulls ſciente Lib, 3,c, 
xrlly audiente, nullo vidente, clam Ko a Kgwnmy 15, iu,1, 

deCorong 
And of the ſame mind is Britton, whoſe words 


z 


per guex : As alio Fleta; Eft mwrdrum occulta 
horsinum occifio, amanibus homiuum nequiter per- Lib, 1, c, 
perrata, que mulls ſcieme vel widente, fatia &ft, 3% 
preter ſolum TnterfeForemn, & ſuos coadjutores & 
fautores ; yet Fleta faith alſo, that it was not 
murder, except it were proved, that the party 
flain were Engliſh, and no firanger : But as 
Stamford faith, the Law in this point _ 
received an Alteration by the Stat. of 1 

Aud therefore this murder is now 0 - 14Þ,; £4. 
wiſe to be detined, or deſcribed : It is. when a 
Reaſonable Creature (be it man, woman, child, 
Subje& born, or Alien, perſons outlawed, or 
otherwiſe attainted of Treaſon, Felony, or (ES 
premunire, Chriſtian, Jew, Heath, Trl as 
other Infidel, being under the K MIS Prec peace £4 
1s ſlain, or = Wow. by a tman of fo 
and of- the age of diſcretion, with Soles 
forcthought cithex cxproſſed by ro party, or 
uoplied by Law, | 

| Toucks 


WW: 0 


| Plowd, 
Com, | 


Saunatrs 


Cale, 


'The Law of ENGLAND, 


Touching the former, viz. Malice expreſſed, 


By take theſe mc their Solutions : 


Whether this ſame malice, though it be intends 
7 againſt one, it ſhall be extended towards ano- 
z#her © [1 F | 
% » .. $a - ""S-| 
| Tins Malice is fo odious in Law, as though 
it be intended againſt one, it ſhall be extended 
fowards another 3 And therefore Bratten's 


' Words are 3 ſiquis unum percufſerit cum alium 


percmtere vellet, in felonia tenetur ; As if A. 
put poylon into a pot, to the intent to poyſon 
B. and ſet the ſame in.a place, where he ſup- 
Poſeth B. will come and drink thereof, and by 
accident one(C. unto whom 4. hath no malice, 
cometh, and'of his own will taketh the pot, 
and drinketh thexeof, of which poylon he 
dyeth 3 This is murder in A. for the Law doth 
couple the cyent with the intention, and the 
end with the cauſe: But herein is a diverſity 
between the principal, and the Acccffory 3 For 
if A. command B. to kill 1. S$. and B. killeth 
7. D. miſtakinghim for 7. S. this is mureet 


mB. becauſe he did the Act, which ſprang out 


of the Root'of malice, but A. is not Acceſſory, 
becauſe his own commandment was not pur- 
ſued ;  Biit 0n the other fide, if 4. command 
violence, vs 'by weapon, ſharpe or blunt, Gun, 
Croſs-bow, |Crufhing, &c; in this caſe not- 
withſtanding the fact be not executed. accord- 
ing tothe mean preſcribed 3 yet 4. is Acceſſo» 
ſy nevertlicleſs; for thecommandment was to 
kill, which enſucd, though tite'mean was not 


followtd. : 
Whee 


EE. 2 Se 


Touthing Batters Criminal — 1g 
Whether killing a man by povſon be - more de- Qu?, 
teſtable, than by any other means ? | 
To kill a man by poyſon, ſayes Coke, is the g,, 
moſt deteſtable of all, becauſe it is moſt hor- - * 
rible and fearful to the nature of (man, and of 
all others can be leaft prevented, either by. 
Manhood, or providence: This offence was 


ſo odious, that by Act of Parliament -it was zzH,8,c,o; 


made High Treaſon, and it inflicted a/ more 
grievous and lipgring death, than the common 
Law preſcribcd, viz. That the Offendor fhall 


| be boyled to death in hot water : upon which 


Statute Margaret Davy a young woman was _ 
attainted of High Treaſon for poyſoning her anno 43 
Miſtreſs, and ſome others, was beyled to death H, 8, 

in Smithfield the Seventeenth of March in the 

ſame year : But this At was afterwards re- 

pealed by 1. E.6.c. 12, and 1. Mar. c. 1. Ha- 

ving given you the words of Sir Edward. Coke, 
touching poyſoning, T ſhall mention ſomething 


-1n the civil Law concerning it : 


Plus eft hominem extinguere veneno, quam oc» Cod,s,1 ,v 
cidere gladio. For Clam interficere, ayes Goths- 
fredus on the Text, gravins eft , quam palam. 


Plus eft hominem veneno extinguere, quam gla= Doftores *_ , 


dis occidere. 
Lege Cornelia, & venefici) Capite damnantur 2® 5» 

13 artibus odi 8 EG - Juft,q, 28, 
qui artibus ogtoſis, tam venenis, quam ſuſurris AY” WE. 
magicis homines occiderint \ vel mala medicamen- $1 3, 
ta publice vendiderint. 

Whether an Infant within the age of Nine ,,"_ © » 
þ -] > 2: Qu, 3, 
years, can be guilty of Murder ? 


Un Infant deins age ix ans occift un Enfant de *_: > 
tr ang & Confiſe |e Felony, G anni fuit tov 5a, . ; 


que 
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14 The Law of ENGLAND, 


e Quant i Iny avoit tne, i luy vecult & ax 
le Sanke que frit ſur lay effundes, fi il ceo cxcuſez 
And the Judges held, that he ought to be 
- » ; þ hanged. But Fairefax aid, that the words of 
SH, 7,1, * Forteſcue were, Viz. That the Reaſon why a 
perſon is executed for Murder, is tor example, - 
that others may fear to: offend 3 But ſuch pus 
niſhment can be no example to ſuch, an Iafant, 
or to a perſon that hath not diſcretigqn 
Le Recorder de Londres monſtre coment un en _ 
fant extra le age de x. ans, & it. ans fuit endite 
de mort, & il frit &jpoſe te ceo, & it dit, que il 
gard harbettes ove celtuy que eft mort &* als heppen 
a variance per que il Iny feriſt en le gule, pits en 
le Teſte & iſſint en divers Lienx del corps tangue 
' quil fuit mort, .& donques it trabiſt le corps en 
3H,7,12,b le corne, © & les Faftices par ſon rendr', & pur 
ceo que il narroit le matter xx ent: reſpite le 
Judgment, & Pluſonors Jatic* Jifoat, que al fuit 
deigee mort &c.\ And the Reaſon is, 9uia malitia 
fupplet etatem : with this our Rule do 'con- 
cur the Roman Laws: | 
Impunitas delidli propter etatem on Lata: fi 
modo in ea quis fit, in quam crimen, quod imtendi- 
Cod:947, tur, cadere poteſt ;, 3. e, ſi modo fitproximas Fuber- 
7, dc Pars tati, & ea ſentiat in quibus deliquit. | 
_ Malitia minoris etatem juſtam eſſe repreſentat, 
| bl ac ſupplet, vel fic: Malitie non ſuccurritur. | 
| | Whether Malice prepenſed muſt be continuing, 
_ till tbe mortal wawnd given 2 
Sol, * Albeit there had been malice between two, 
_ after they ate pacified, and madc friends, 
Co, Lft 206 this upon a new occaſion. fall out, and 
L 51, the one kllerhche other, this is Homicide, but 
na 


me wy} T1, w 


Touching Patters Criminal. 12 

no murder, becauſe the former maliee continu- : 
ed not. Fi 
Soif A. command B. to kill C. and before 

the Ae be done, A. repenteth, and counter- 

mandeth his Commaudment, and charge B. not yy;q, 
to-doitz if B.after killeck him, A. is not ac- 

ceflory to it 3 for. the malicious mind of the 

Acceſſory ought to continue to do il}, untill 

the At done, h | 
Whether Murder can be committed of a child W» 5» 
 Winutero matris? CEE 

If a Woman be quick with Child, and by a $9 
Potion, 6r otherwiſe killeth. it in her wombz * 

For if a man beat her, whereby the Child dycth 22£.3Cos 

is her Body, and ſhe is delivercd of | a dead 263. © * 
Child, this is a greac miſprifion, and no mur- ®E-*,007- 
der : But if the Child be born alive, and dyeth 418, 
of the Potion, Battery, or other cauſe, this is 
murder; for in Law.it is accounted a reaſo- 
nable Creature, in rerum naizrra, when It is 
horn alive. | os 

The Law holden in -Bre&orn's time was, fi ali- 

qui, qui mulierem pregnantem percuſſerit,. vel ei 

venenum dederit, per” qued fecerit abortivus ft ; 

merperinm jam formatum fuerit , & maxime 

fnerit animatum, facit hamicidium. And let 
vs now ſee what the civil Law faith, de parts 

«baQo fi mulierem viſceribus ſuis vim intuliſſe, 

quo partum abigeret, conftiterit, eam-in exilium 
Wireſes Provincie exiget, 

Cicero in. oratzone. pro Cluentio Avi ſcripfit, D, 4b; 199) 
Milefiam- quendam mulierem, cum effet in Afia, 392; 1” 
quod. ab beredibus ſecwnadis accepta pecunia pare * OOO» 
tum fs medicamentis oſs abegfes, 16h Copitalis. 
+ = . + 7 
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Qu,s, IWhether it he murder in a. Mother to conzeal 
| the death of her Baſtard Child ? © 
Sol, It is EnaQted, That if any Woman be 4elis 
7 vered of any; Ifſue, Male, or: Kemale, which bes 
21 Jac, c, ing born alive, ſhould by the Lawes be a Bas 
21, ftard, and ſhe endeavour privately, either by 
drowning, Or ſecret burying thereof, as that it 
may not corne to light, whether 1t were born 
alive, or not, but be concealed 3 In every ſuck 
caſe the aid Mother fo offending, ſhall ſuffer 
death as in caſe of murder, except ſuch Mother 
can make -proof by one witne(s at leaſt, that 
the Child, whoſe death was by her fo intended 
p to be concealed, was born dead: 
Qu, 7, Whether be that ftabbeth another to death pd 
1 ſuffer, a inceſe of wilful murder ? | 
Sol, Tt 3s Enacted, That . every perſon, whidf li 
ſhall ab, or thruſt any perſon, that hath nof 

1 Jas C8, then any Weapon drawn, or hath not then firl 
ſtricken the party, which ſhall be ſo habbed, 

- or thruſt; ſo as the perſon ſtabbed, or thruſh 
ſhall thereaf dye ,- within the ſpace of fix 
'months., although it cannot b2 proved, thaf 
the ſame was done of malice forethought 3 yet 
the party ſo offending, and being thereof cons 
victed by the: Verdict of Twelve men, Cons 
felon or otherwiſe, according to the Ling of 
this Realm, ſhall be excluded from the benefit 
©of his nas 6g and ſuffer death, as in caſe ol 


_,.  wilful murder... , 
 Q, A . FVWhether| a Murder aa ont of rhe 

| | Realm; cat be tryed by the Commou Law 2 
' Sol; If twoof the Kings SubjeAs go over into't 
{+ H, 4,5) Forrcign oy aud. beth there, and .clp 


y , 


Touching matters Criminal. E:1 
;ne kill the other, this Murder being done Stam: pl. 
out of the Realm, cannot be for want of Try- ©”: oy & 
al heard, and determined by the common Law ; of It;706 
of England; but it may. be heard and deter= 
mined beforc the Conftable and Mzrſhal, whoſe 
Sentence is upon the teſtimony of witneſſes; 
and.combat; and accordingly where a Sub- 
ie& of the King was Main in Scotland. by others 
of the Kings Subjedts, the Wife of the party 
lain had her appeal chetefore before the Con- 
ſtable and Marſhal ; and ſo it was tefolved in 
the 35th, year of Queen Elizaheth, in the caſe 
of Sir Francts Drake, who ftrook off the head 
of Dowtie, in partibus tranſmarinis, that, his 
Brother and Heir might have an appeal; 

So ifa man be mortally wonnded in Franee, Co.Lit.qo. 
and dycth. chercof in Engloxd,; it is faid that 6. 
an Appeal doth lye upon the ftatutes of 12 © ny loft, 
R. 2.c. 2.and 1 H,4.c. 14, forit isnot puniſhas * 
ble by the commen Law , becanſe the firoak- 
was given there where no \ Viſne can come,and 
therefore the ſame ſhall be heard and determi® 
ned before the Conſtable and Marſhal : Thus ” 
much of Murder proceeding from Malice pre- 
penſed and expreſſed ; as for Malice implyed, 
it hapneth in three cales; - 

1 In reſpe& of the manner of the deed 3 "as 
| _ killerh another without any provoca- Eo lkg 
ion of the part of him that is ſlain, the Law tes, 
implycth malice :- if one make awry;or diſtor- 

ed mouth,or the like countenance upon ano= 

her, and the other immediacly purſues, and 

ills-him, it is murder , for it: ſhall be preſu- 

} ned. to bemalice precedent. ;. and that ſuch 


. 
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The Law of ENGLAND, 


_ a flight provocation is not a ſufficient ground 


or pretence for a Quarrel. Ho. 


One Halloway was Indicted and Arraigned 


at Newgate for Murthering one Payne, the 
_ Indiqment was , that he Ex malitia precogi- 


tata tyed the ſaid Paywte at the Horles tayle, 
and itrook him two ſtroaks witly a cudgel, 
being tycd to the ſaid Horſe , whereupon the 


 Horſeran away with him. and drew him- up- 
. on the ground three Furlongs, and thereby 
| brake his ſhoulder, whereof he inſtantly dy- 
_ ed, and murderedhim: Upon this Indictment 
| hebeingarraigned' , pleaded nor guilty, and 
| thereap5na ſpecial Verdi found , that the 
 Earlof Deabigh was poflefſed:of a Park called 


Auiterly Park, and that the ſaid: Halloway was 
Wood-ward of. his Woods in the faid Park, 
and that the ſaid:Payre with others unknown; 
entredithe aid Park tocut Wood there ,, and 


| thattheſaid Paywe climbed'up a Tree, and 


withan hatcket:cut down ſome boughs-there- 
of; and that the faid Halloway came riding in- 
to the Park, andfccing the ſaid Payne on the 
Free, commanded him'to deſcend; and'/he deſ- 
cending fromthence, the ſaid-Helloway ſtroke 
him two blows upoa the back-with his cudge}; 


_ andthe ſaidiPaynehavinga Rope tyed about 
his middle; andiongenidoftheRope hangingll * 


down, tlic ſaid \Halloway tyed the end of that 
Rope tothe'Horſestayle, and firuck the faid 
Payne two blowsuponhis back , whereupon 


| : iis ſaid Payne being tycd tothe Horſes: tayle, 


and the Horſo running away- with him, drew 
bir-upoi the ground three-Furlongs; and by 


© Toinhthgthintters | 

this meanes brake his ſhoulder, whereof we In- 
ftantly dyed, and' the ſaid: Hilbway caſt him 
over the pale into certain buſh _ and whether 
upon all.this matter found, the[yid Halorway 
be guilty of the Murder prone , they pray the 
Ileccrion of the Court, andif the court halt | 
adjudg him guilty of Murder, they find hitn, 
guilty of Murder, if otherwiſe ,they find hit 
guilty of Man-ſlavighter 3 and” this ſpecial 
Verdict by Certiorari was rerrioved' into! the, 


Kings Bench , and'depended* three Ternies ; 
and rhe opinion of a1! che Judges arid Bafohs' | 


was demanded”, and they all ( befides Horton; 
who doubted chereof) hel clearly thati % | 

Murder : for when the Boy who was cut 
on the Tree came dbwri fratn therice wipe 
commiand,and” madenorefiftance; Rue: herhe 
{trnek him two blowes, aj@'ryol him ro! hs 
Horſes 'tayle, and fixuck 'bim again, whereupon 
the Horſe ran awiy:, and he. by that, meanes 
ſain, the Law implies malice', 'agd it;ſhalt be. 
faid in'Law to; be w{itice prepen d* Hedoing 
it t© one who mite no reſiftatice; he a at 
jadged to be hang: d yahd was banged ACCDr- 

Dy --.:-.; 

IRta-mang ive poyſon” to artbthey perfor, of 
which coy fo the patty dyerif within the << 


Year, this implycch' malice, atid' is afudget * 


willutMurder of Mali prepenfed 
| Nore, _ maf\ may be. poylotita Foiir 
hire of wayets,- 


: Our. MN chit is tin o& 
Drinking being infuſed bh + 5 ot” 
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 TheLawof ENGLAND; 

2. Aubelitu, by takiug in breath, as by a 

yſonous perfume in a Chamber, or other 

oonm. i _ EE. 

3 Contads, by touching. - 

4. and laſtly, Swppoſte, as by a Glier , ot 
the like. Thus much of malice implycd in re+ 
fpe& of the manner ofthe Deed. 


2 Maliceimplyed doth happen inreſpedt of 

the perſon ſlain. i 4 
And therefore it hath been reſolved, that 
Co: lib: 9. itany Sheriff, Under-Sheriff, Sergeant , or 
age Officer who hath execution of Proceſs be ſlain 
£*4/ indoing his Duty , it is murder in him who 
part, kills him,although there were not any former 
Mackal- malice betwixt them 3 for the Executing of 
leys faſt, Procelsis the life of the Law 3 and therefore 
Youg he who kills ſuch an Officer ſhall loole his lifcz 
ozjt,  Forthat Offenceis Contre poteſtatem Regis & 
Legis , and therefore in ſuch caſe there needs 

not any inquiry of malice. 1-43 
. ThefameLawis, if any Juſtice of Pcace, 
Conſtable, or any other Officer , or any who 
comes with them'in their Atfiſtance, for the 
preſervation of the peace be ſlain in executing 
their Office, it is murder through malice im- 
plyed : foifa Watch-man be killed in Ray- 
ing Wag Rahom fre murder; . P 
One Thomas Pew. was Arraigned for the 
murder of one Gardizer, and upon evidence 
Co, Inſtf, it appears that the ſaid Gardiner was a Bay- 
Th lif Sworn and known, and Under-Bayliff to 
the Dean of. Feſtminſter ; and he having the 
Sheriffs Warrant to Arreſt the ſaid Ton 
4 | ew, 


Toyching matters Triminal, 37 

. Pew, upon aCapias-out of the common Bench, - 
and ſeeing him in Shyrc-lane - within the 1lij- 
berty of Weſtminſter , the ſaid Pexy ſeeing him, 
drew his Sword, and the faid Gardiner ap- 
proaching to lay hold upon him; (not uſing 
any words of Arreſt (as was proved,) Thomas 
Pew ſaid (as it was proved upon the Exami- 

of WM nation of two Witneſſes before the Coroner ) 

ftand off, come not near me, I know you wel! 

it oF cnough, come at your perilz and the Bayliff 

Ir i taking hold of him, he thruſt him with his 

o Bt Sword that he dyed immediatly : It was held 

0 Bf byall the Court that it was murdcr, for he 

I i coming as an Officer to Arreſt, and not offer- 

ot WF ing any violence, or provocation, although he 

rc 8 ulcd not words, Arreft you, or thewed him 

5 Wl any Warrant , becauſe peradventure he had 

7 i not time, nor was demanded thecauſe, the 

's WM Law preſumes it to be malice and 'murder in | 

him that fo kills one being an Officer,and co- | \ 

-> MW ming to execute proceſs. 3 HITAS: 2 

os Reſolved that if there be Error in Awar- 

c BW ding of proceſs, or'in-the miſtake. of one pro- 

& I cc\s tor another, andan Ofheer be ſlain in tlighalleyes 

= I Execution thereof, the offendorſhall not have caje, 

- Wl the Advantage bf fuch Error no more then 
a Sheriff who ſuffers a priſoner to eſcape, ſhall . 
take advantage of any Error therebyy but-the 

| Refiſting of an Officer when he comes to make 
an Arreſt in the Kings name, is murder : But 

 amag ſhall rake advantage againft' an Officer 

' wherc he is ſlaitt in doingan ualawfil a fo 
likewiſe upan a variance in an effential part of 
the parties Name, We 

C43 _ As 
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Cle Law ENGL AND, 
a to the former, take this Reſolution : 
ne Cock was Indicted for the Murder of 


Market, uponhis Arraignment pleading not 


2 wi to the Sheriff ws and had | = 
veal W xt'5 pon ſeveral Capias ad ſati- 


qpok 3 fac. againl the ſaid Cook,:and his Fathe 


My: 


unto him , and other Baylifls, an 


gue 
Cooks ; caſt that = yertue Qr ealours thereof, centred 


intothe aid Coo ap J out-bouſe, and 
hid eines kf aud at $ of the 


clock next morning Ts, to Cys dwclling 


| Houſe,called to open bys gi prs,and Juffer than 


to enter, becaule thy 9d ch Warrants up- 
Da fuch Writs at £ uit of ſuch perſons tg 


PATE Fm axdy | hel 44-4 ito atk them : 
i Freddy age 
part Ts pn gul bot TP en 


thereupon they. bugke che 
ward came unto the dgo Nh c 1k Hoyſe, 
- rae: to thr —_ , and brake a5cO0E 
ACRed oF re n the (ai 
4 {cha Bias (aid Mer 
n, "ohh firoke the d be 
Dyes .: upon al 
e guilty & Ms er Ox. nor 
RN 7 


Man-ſla ' viegs, 5 on þ a though he p- 


a Bait yet he killed him pot duly EX 


cating proceſs; for ens por Mor » Uplel 


there be Malitia pracegitst pu Mgl I in 
Plicita, # as to aaa one = ob % "i Re- 
as ance' 
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Touching yiatters Criminal. 
ſiſance of an Officer doing his Office by ſer- 
vipg the proceſs of Law wherein he is afli- 
ſted Cum pateſtate Regis &* Legis. But here this 
Bayliff was flain in doing an unlawful At, 
in ſecking to break open the Houſe, to exe- 
cute proceſs for a Subject,which he ought not 
to do by Law 3 although he might have En- 
tred if the door had been open and arreſted 
the party, and it had been lawful, yet he 
ought not to break open the Houſe, for that 
itis not Warranted by Law;and eſpecially ly- 
ing there in the night and 'in the morning 
breaking the Window, and offering to force 
the door, which is not ſufferable, for under co-+ 
lour thereof one may enter who hath not any 
ſuch Authority, and every one is to defend his 
own Houſe; yet they all held that it was- 
Manſlaughter, for he might have refifted him 
without killing him , and when he ſaw him, 
and ſhot voluntarily at him, i was Man- 
ſlaughter. | 

As to the later touching the parties name, 
take this Reſolution : © —- Ss 

Sir Henry Ferrers was Indicted by the name 
of Sir Henry Ferrers Knight , for [the Murder 
of one Stove whom one Nightiugale Felont- 
onſly murdered:, andthat the faid Six Hexry 


was preſent, aiding and abetting &c. Upon 


this Indictment Sir Henry Ferrers being Ar- 
raigned , faid that he was never Knighted, 


Sat OL HAT] re Au ALT. 


which being confeſſed, the Indi&ment was Py OS 
held not to be ſufficient 3 wherefore he was ene ; 
' Indicted de novo, by the name of Six Heury caſt {371% 
Ferrers Bazonct,and being Arraigned, pleaded 372- 
| C0: ; a0 
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The Law of ENGLAND, 


Not Guilty, and was tryed at the Bar, and up* 


on Evideuce it appeared that he was Arreſted 
for Debt, and that Nightingale'his Servant” in 
ſeeking to Reſcue him as was pretended, kil- 
led the ſaid Stexe 3. but becauſe the Warrant 
to Arreſt him was by the name of Sir Henry 
Ferrers Knight , aud he never wasa Knight; 
it was held by all the Court, that it was a vas 
Tiance inan Effential part of the Nanie , and 
they had no Authority by -that Warrant to 
Arreſt Sit Henry Ferrers Baronet :' So it is an 
ill Warrant, and the killing of an Officer in 
executing that Warrant cannot be murder ,DC- 
cauſe no good Warrant. 
' 3- There i5 malice'implycd in reſpect of 
the perſon killing. 
' As if A. aflaulr B. to Rob him, and inreſi t- 
ing A. killeth'B. this is Murder by malice im- 
be” albeit he never ſaw, Or knew him bc- 
Ore, ( 
Soif a priſoner by the Durek of the Goa-. 
ler cometh unto an untimely death, this is 
murder in the Goaler, and the Law implyeth 
malice in '\reſpec'of the eruelty 3 and this is 
the cauſe, that if any mandyeth in priſon, the. 
Coroner ought toſert upon his Body; to the 
end it maybe inquired of, whether he came to 
his death b Dureſs of the Goalcr > Or other- 
wiſe. 4 
' Soif the Shes if or other Officer hos he 
ought 'to hang theparty attainted according. 
to his Judgment, and his Charge, will againſt 


C0.3, inf. the Law, ofhis own'wrong , burn or behcad 


þ. 52, 
i*I7. 
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& him, ot e Jawſer the Law in n this caſe' ini- 
plyeth malice in him. 0 So 
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Touching matters Criminal. 2 

So if a Capias be direed unto the Sheriff, 

to take a man in an Action of Debt, or Tret- 

paſs, there no man can take the Party but he ppg, & 

muſt have Authority from the Sheriff; and Stnd: /;4, 

if any man attempt of his own Authority to 2+ £42. 

take him, and he Refifteth, and in Retifting is 

ſain , he that would have taken him is guilty 

of Murder. ” EE | 
So if the Sheriff will by the Authority ©, 1;7. 

which the Law giveth him, Arreſt any man 161, a. 

for Felony, whictt is not guilty, the party may Co.z. Inſt. | 

Reſcue himſelf, and if upon the Refcous the *77- 

party is ſlain by the Sheriff, he is guilty ofhis ? be hs 

death. But if A. be Indicted of Murdet, RobGa * 

bery, Burglary, or other Felony, and the She- | 

riff by vertue ef a Capias offer to Arreſt him, 

and he Refiſteth and fAlyeth, 'the Sheriff may 

kill him), if otherwiſe he cannot Arreſt him, 

although in truth the party be Not Gmilty, 

nor any Felony done: So by'this we ſee that 

there is a diverſity between a: Warrant of Re- 

cord, and a Warrant and Authority in 


Laws 


' Thus much of Homicides Voluntary , and | 


of Malice fore-thought , viz. Petit Treafon, 


and Murder. 
It was the Law of Numa Pompilins * Si qui 
Hominem Liberum dolo ſciens mortti duit, parrts ' 


cida eft. 


As there are Homicides that are voluntary, 


and of malicc fore thought, ſo there are fore 


that be voluntary , and not of malice forc- 


' thought 3 of which ſome be Felony, as Mati- 


- Naughe 
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Aaughter, and ſome be not Felony , as Se De- 
fendendo, &ce 


I. OfHomicide , which for Diſtinion: 
| ſake wecall Manſlaughter. 


: Man-ſlaughter is when one is ſlain with a 
mans will, but not with malice prepenſed up- 
on ſome ſudden falling out, or Quarrel 3 as 
if two meet together , and ſtriving for the 
Wall the one kill the other; this is Man- 
ſlaughter agd Felony, $0 ittwo fall out up» 
-ona ſuddenioccaſion , and agree to fight in 
ſuch a field |, and cach of them go and fetch 
their Weapon,and go into the field, and there- 
in fight, the one killeth the other 3 here is 
no malice prepenſed, for the fetching of the 


Weapon, andgoing into the held ,-1s but a 


continuance of the fudden falling out, and the 


Heat of the Blood kindled by Ire ,, was never 


cooled till the blow was given. But if they 
appoint to fight thenext day, that is malice 
prepenſed, and conſequently not Man-ſlaugh- 
ter, but Murder. | | | 

| | One Royley was Indicted of the Murder of 
Wiliam Dermai, and upon his Tryal a fpeci- 
al Verdi&t was found, which was removed in- 


Cro,2-Part to the Kings Bench by Certiorariz wher 


x, Roy- 
leys caſe, 
2. 96s 


Gi 


the caſe was found tobe ſuch, that Wl 

Royley Son ofthe ſaid Royley fighting with the 
aid Derman, and the faid Derman beating him 
ſs as his Noſe bled, he thereupon went to his 
Father, telling and complaining unto him 
of that Battery 3 whereupon the Father in- 


ſtantly 


wth, oy, pat py #90 AY $S yn wt we ot wat ay mam £_ + > © 


ws 


=> 


=” >... Q T5 
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tantly went into'the field , and finding Der- : 
maz, called him Villein , and other opprobri, 
ous terms, and ſtruck him with a little cudgel, | 
a” Wot which.ftroke he afterwards dyed 3 and whe- 
ther that were murder, or only man-ſlaugh- 
ter» they doubted , and prayed the difcretion 
of the Court, and all the Court Reſolved, that 
it was but man-ſlaughter, for he going upon 
the complaint of his Son, not having any ma- | 
lice before, and in that anger beating him, of 
which ſtroke he dycd, the Law ſhall adjudg 
ſt oe upon that ſudden occafion, and ftir- 
ring of Blood, being alſo proyoked at the fight 
of his Sons blood that he made that Aﬀault, 
and will not prefumeit to be upon malice, 
unleſs it be found. And although the diſtance 
of the place where tis Son complained was a 
mile, it is not material , Heing all upon one 
patfion. So ifone hear that his Brother, Cou- 
tin, or Servant 15 fighting upon a ſudden oc- 
calion , and he go to the place where they are 
| fighting, (although a mile or more diftant,) 
and finding the Advyerſary:, fights with him, 

F and kills him, it js pot Murder , hut Man- 
laughter, and heing before the general Par- 
don,was diſcharged thereby, 

- Thus much of Man-ſlaughter, that is not of 
malice prepenſed,but yet Felony. 


Je. 


& 
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3. Of SeDefedendo, . that is Voluntary, 
and not Felony. 


© wa 


, Se Defedendo is voluntary Homicide , and 
yet being done upon an inevitable occafion, is 
no Felony as if A. be Aﬀaulted by B. and 
they tight together , and before any mortal 
blow given A. giveth back until he cometh to 
a hedg, wall, or other ſtraight beyond which 
he cannot vals, and then in his own Defence 
killeth the other, this is voluntary, and yet 
no Felony 3 and the Jury that hnd it was done 
Se defedendo, ought to find the ſpecial mat- 
tr. +] : : 1 
| | But yet there are ſome Caſes wherein a man 

is bound togive back 3 as 
| Viera lib \..1. If A. Aſault B. fo fiercely and violent- 
:. c.23. 1f, andin ſacha place, and in fucha manner 
Co, 3- ASIF B. ſhould give back, he ſhould be in 
Inft. 55. danger of his lite, he may in this Caſe deterid 

. himſelf, - and if in that Defence he killeth A, 
it is Se Defedendo, becauſe it is not done Felles 
enimo.and conſequently Juſtifablez with our 
Law dos Concur the Law Imperial: Fare 
bec evenit, ut quod quiſque ob tntelam Corporid 

D. 47.9,3. Ji fecerit , jure feciſſe exiftimetur. Non injuria 

7 fecit , quii ſs tueri voluit , cum alias non poſ- 
; {ef | \ ; 

Cp. lib.s. 4 2. If a Thief offer to Rob or Murder B, ® 

Seindynts either abroad, or in his Houſe, and thereup- t 
4c 31> on Afaulthim, and B. defend himſclf with- Y" 

39 Co. 3. outany giving back,and in his Defence killeth 
Inſt, 5s. the Thicf, this is no Felony , for a man ſhall 

1 | ncvcr 
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never give way toa Thief, &c, neither ſhall he 1 
Forfeit any thing , and * itis declared by 
the ſtatute of 24 H. 8. c. Y 
One Cooper being indicted i in the County 

of Surrey of the murder of one W. L. in | 
Southwark, . he pleaded Not Gwmilty; and upon Cro. 3: 
his Arraignment it appeared that ttc [aid Por Oy 
Cooper being a priſoner in the Kings Bench, jc caſe, 
and lying in the Houſe of one Anne Carrick, ; 
who kepta Tavern within the Rules, the ; a 
faid FF. L. at one of theclock in the Night al- 
faulted the faid Houſe , and offered to break 
the ſtaple thereof, and ſwore he would en- 
ter the Houſe , and ſlit the Noſe of the ſaid 
Anne Carrick, becauſe ſhe was a Bawd, and 
kept a Bawdy-Houſe 3 and the faid Cooper 
diſſwading him from theſe Courſes, and ree 
prechending him, he ſwore that it he could cn = 
er, he would cut-the ſaid Coepers Throat, 
and he brake a window in the lo wer Room of 
the Houſe , and thruſt his Rapier in at- the 
window againſt thc ſaid Cooper , who in dce-. 
fence of the Houſe, and himſelf , thruſt the 
ſaid W. L.into the eye, of which {troak he dy-_ 
ed, The Qteſtion was , whether this were 
within the Statute of 24 H. 8. and the opi- 
4 {nion of the Court was, that if it were true 
that he brake the- Houſe with an intent to 
oc commit Burglary, or to kill any therein, and 

a party within the Houſe , (although he be 
B ſoot the Maſter, but a Lodger or Sojourner 
p- therein) kill him who made the Aſſault , and 
h- Fintended miſchief roany init, that it is not 
> "aſs but exculable by the Statute of 24 . 

H. $. 


wy” 


| appointed to conſider of the circumftances of 


22 Aſs.pl. | 


$5. 


3 E. 3- 
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fi. $. which was made in' the affirmance of 
the Common Law 3 wherefore the Jury were 


the Fac, and they being a ſubſtantial Jury 
of Savrey,, found the ſaid Cooper not Guilty 
upon the Indi&ment, whereupon he was 
diſcharged, 

3. Ita priſoner affault the Goaler, . the 
Goaler is not by Law. inforced to give back, 


| but if in defence of himſelf he* kill the priſo- 


ner, this 1sno Felony. 

If any Officer, or Miniſter of TJuftice 
that hath lawful Warrant, and the party af. 
fault the Officer, or Miniſter of Juſtice, hc'is 
not bound by Law to give back; but to carry 


him away and if in execution of his Ot 


hce he cannot! otherwiſe avoid | it, but in 


ſtriving kill him, it is no Felony. 


of the King; or if two Maſters of Defence 


is, for that in Friendly manner they contend 
+ to try their ſtrength, andto be able to do the 
King ſervicein that kind as occaſion ſhould 


Note, ifmen tilt or turney in the. preſence 


playing their prizes kill one another , this is 
no Felony, 11 H. 7.25: 4. Hobarts Report; 
Weaver v, Ward f.134. And the reaſon given 


be offered. | 

Hitherto of Himicidss da be voluntafy, 
and no Felony, whereof ſome be in reſpe& of 
giving back inevitably in defence of hinifelf 
upon an aſſault of Revenge, and ſome with- 
out any giving back, &c. I now proceed' to 
Fel Homicide that is not. Felony ,' neither 

re-thought, nor voluntary , and” this py 
call 


< wy. than. ws @t ao. m_ Ow ——_— - 
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call Man-ſhughtcr by mifadventure Or 
Chance-medley. | | 


. 47 


3. Of Homicide by miſadoenture, 


Chance medlcy,or per Tafortunizem, is when co, Lite; 
one is lam cafually,, and by miſadventure, 289. 6. 
without the will of im that doth the Act. 
whereupon death enfueth. Or Homicide by 21. H. 7. 
miſadventure is when a man without any 7**- = 
evil intent doth a lawful thing, or that is KEW 
not prohibited by Law, and another is ſlain 7, 
or cometh to his death thereby , as if one 
ſhoot at Butts , or at pricks, and killa man, 
by ſwarving his hands, this is no felony; _ 
The ſame Law 1s of tiling an Houfe, and a 2 Fall. 5; fi 
tile fall, and killeth one. So if one train.” © © 
ed Souldier hurteth another in skixmiſh ,.of - 
which hurt he dies, this being by miſad- 
venture 15 no felotly. But in any of theſe 
Caſes before put if a man be hurt or maim- 
ed only , an Action of Treſpaſs lieth againft 


i him that was thee cauſe of the hurt, or maime, 


though it be done againſt the parties mind 
and will; becauſe in Civi] Treſpaſfes and 
injuries, that are of an inferior nature, the 
Law doth rather conſider the damage of tlie 
party wronged, then the mind' of him, that 
was the wrong doer.  _ . 
Vide Heobarts Reports Weaver againſt 
Ward'f. 134. But to return from- whence 


I have made a digrefſion-: It is to be'con- 


fidered , whether he that commiteth this 
Homicide by: miſadyentureindoinga Pu 
: A X 
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AR, and likewiſe without an evil intent ; 
for if the Adt be unlawful, or done with 
an evil purpoſe, it will prove murther. 


43. 


| 


ſhoot at a Cock or Hen, or any fowl of 
another man, and the arrow by miſchance 
kill a man, this i is ſaid to be murther , for 
the Ad was unlawful. So if a man 4oth 
beat another , and with intent not to kill 


tery, it is felony. 

So if two are fighting together , and 2 
third cometh to part them, and is killed by 
one of them two, without any malice fore. 
thought , yet chis is murther in him, and 
not Homicide by Chancemedley, or miſad: 
venture, becauſe that they two that fought 

rogether , were in doing of an unlawful 
And if they were met with prepen- 


14, *. 


: other, chen-it is murther in them both. 

2. Touching an evil ſntent: If a man 
knowing that many people come in the 
ſtreet from a Sermon, throw a ſtone over 
a wall, intending only to fear them, or to 
give them 2 light hurt, and thereupon one 
1s killed, this is murther , for he had an 

. [evil intent ,- though that intent extended 

' Not to death, and though he knew not the 

party ſlain, | 

| ||. Note, though the killing of a man by 

Co. 3+ mwifadventure, or by chance, be not telony, 
Da in maleficiis voluntas ſpefiarnr, 108 Cxi- 
- D. 48. $8.14. yet the party guilty ſhall 
| torteit 


7. 
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- 2. Touching aa-unjawftul Acts If a man 


him yet if the party be killed by this bats 


{ed malice, the one intending to kill the 
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forfeit therefore all his Goods, and Chattels, 
to the intent that men ſhould be cautions; 
as they tend not to the <ffuſion of mans 
blood: I fhall conclude this learning touching 
Homicides, with ſomewhat appertaining to 
Phyſicians and Chirurgianss  _ | 
[f one that is of the myſtery of a Phyſician, 
take a man in Cure, and giveth him ſuch Co. 
Phylick, as within 3 daycs he dies thereof Juſt. 5972 
without any felonious intent, and againſt | 
his will, it is no Homicide: But Briton (cap, 
5. De Homicides, )ſaith , that if one who is 
not of the myſtery of a Phyfician or Chi- 
rurgion , take upon him the Cure of a man, * 
and he dieth of the potion , or Medicine, 
this is , faith he, Covert felony. In the Ci- 
vill Law it is thus: Medico imprttari evtnins 
mortalitati# non debet : Ita quod per imiperitiam ,, .c :., 
commiſit , imputari ei debet , pretextin biema- 5, * 
14 ftagilitatis delifium decipientis in periculs 
homiffes inoxium efſe non debet,  _ —— 
Imperitia culpt adnumerontur tvelnti fi Mes Juſt; & 
dicis ideo ſeroum taum occiderit , quia male 3+ 7: 
ſecuerit : aut perperam ei medicamentam des 
derit; De 
Thus tnuch of the Fleas of the Crown; 
that have relation to the life of man 3 I pro- 
eced now to. thoſe that reſpeR the body 
and members; Fs, 


- 
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2, . of luke. Crimes , that appertain to 
mans bod; or wemberk, and they are 


Es". Mayhem . and Rape. 


Battery, is when a man aſfaulteth and 
| beateth another , this is againſt the Law 
| and Peace |of the Realm, which ordaineth, 
that no man ſhall be his own Judge, or 
 revenger of his own private wrong , but 
ſhall leave this to the Cenſure of the Law; 
(And this is agreable to the Roman Laws: 
Generali lege decernimus , neminem ſibi eſe j ju- 
» dicems vel Jus fibi dicere "debeves | In 're enim 
by opria intquim admodum eft alicui licentiam 


' pribuere ſententie. Again : Non oft fingulis 


* concedendum , quod per Magiſtratum publice 
| Poſſit fieri, ne occaſio ſit Majoris tamultus _fa- 
ciendi : wherefore he that is ſo beaten may 
indi&t the other party , who” upon it ſhall 
be fined ro the King : But ſome there are 
that may in a reaſonable and moderate man- 
ner chaſtiſe, corre& and beat others. 

4. In relpe&t of power, proceeding from 
the Law of nature , as Parents may corre 
their own. Children. | 

2. In reſpe& of Authority economical, 
as the Maſter may, ——_ his Servant, or 


Apprentice. 


3. In reſpect of wer ariſ] ing from Civil 

' Jultice; as| the-Gaoler and his fervant , the 
unruly priſoners the Oftcers , him that is 
arreſted, 


Touching matters Criminat; 
arreſted , and will not otherwiſe obey; Þ. 
Alſo a man may juſtify the; beating of 
,nother , .in defence of his own perſon , or 
f the perſon of his Wife, Father , Mother, 
xx Maſter : But when any is affaulted , or 
xeaten in Church ;, or Churchyard , SE Eo» 
not lawful for him to return or give any Cf®- 2: 
blows in his own defence, as he may elfe- uo jr fin 
here in other places. as, x 
Mahim , or mwaime ( Mahemium ) cometh 2.0f 
of the old French ( Pehaigne ) a Maime a Mahim- 
corporal hurt, whereby. a man loſeth the op 4 my 
uſe of any member, The Canonifts call it x. .$8: 
Membri matilationem ., or 'Maybem, is where a. 
by the wrougful At of another auy mem- 
ber is hurt or taken away , whereby the 
rarty ſo hart is made unperfe&- to tight : 
As if a bone bc. taken out of the head; 
or a bone be broken in any other,.part of 
the body ; or foor, or hand, or finger, or 
jynt of a foot, or any member be .cut ; of 
by ſome wounds the ſigews be made £0 ſhrink 
or other member , or the tingers made crook- 
ed, or if any eye be put out , or. the fore- 


teeth broken, or any other hurt in a mans 


body , by means whereof he is made. the #Xote,that 


leſs able to defend himſclf , Or offend his fo cut m.4- 


enemy : But the cutting of an car or * noſe, liciouſly , 
or breaking the hinder teeth ; or. ſuch like,* me 0 


is no Mayhem , becauſe it is rather a defor-  avathe Ns, 


nity of the body., then depinilhing of ny, by a 


lirength , __ that is commonly try Law nas 
beholding, rty by the hor ih, "Ang ed an Me 
it the ices in doubt, whether the Ehionew” 


hurt Ri 2 Maybem or not , : uſe , and Majeſty. 
D 2 will 
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will of their own diſcretion, take the heh 
and opinion of ſome skilful Chirurgecon, to 
confider thereof, before they determine upon 
the Cauſe. 
' But whether a man may be indicted for 
' maiming himſelf ? To this it anſwered , thathif* 
| he may}; As it appears in the Cafe of one 
Wright, anno 11, Jac. in the County df. 
| Leiceſter 3 who being a yong, ſtrong, and 
| Inſty rogue, to make himſelf impotent,there- 
| by to have the more colour to beg , or to 
| be relieved, without © putting himſelf tofff 
' any labor, cauſed his Companion to ſtrike 
off his left hand, and both of them wer 
indicted , fined , and. ranſomed therefore, 
| and that by the opinion of the reſt of the Ju 
ſtices , for the members of every ſubject ar: 
under the ſafeguard and proteQion of the 
King , to the end that they may ſerve the 
King, when occaſion ſhall be offred , and 
therefore not in the power of 2 fubjeR to 
maim or hurt his own body or limbs, 6r 
to cauſe another to do it. And this is x 
_ greable tothe Civil Law , Nemo membroe 
| rum ſuornm eft dominus: Liber homo ſu n0- 
'- mine utilem aquilie habet afjionem : direCtan 
| enim non habet\, quoniam dominis membro. 


D. 9.5.13. em ſuerum nemo videtur. | 
+... By the ancient Law of England) he that 
-. +. - .. maimed any man whereby he loſt any part], 
| | " of his body, the Defendant fhould looſe the 
£o. 4; * like parts (as he that took away another 
Inftics. . mans life, ſhould looſe his own ) And this 
#$* - |\ was grounded upon the Law'of God, Le- 
; vii, 24. v. 18, 19.20, Dent. 19. v.21. It 
| -f-- 
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s called among the Latines Lex Talionis, 

r Repaxationis , among the Greeks , vices» 

myb0S , per quam- quis patitur , qued alteri 

ect, \.1- | 

This offence of May em is under all fe- C, 1... 
onics deſerving death, and above all other wy 
nferiour offences, {o as it may be truly ſaid 

f it, that it is, Inter crimina majora minimum 

* itter minora maximum. | 

Rape, is the violent deflouring pf a Womat# 3 Of Rape? 
Woainlt her will; and this offence is felony, 
25 well in the principal,as in his Aiders, vide . 

its Hen. 4.c. 13-1. E. 4c. 1. Weſt. 2, c. 13. 
romptons Juſtice of Peace f. 43, 44. But 
my Lord Coke dehnes it thus: It is when 
2 man hath carnal knowledge of a woman 
y force, and againſt her will, or Rape is 
flony by the Common-Law, declared by 
Parliament for the unlawful and carnal know- 
ldg, and abuſe of any woman above the 

ge of ten years againſt her will, or of a+, 

6 (1 oman child under the age of ten years, joſtir. 7. 
Ms with her will , and the offendey ſhall not 60. 
_ Tm the benetit of Clergy-. Vide 18. Eliz. 

Wc. ©, | 
ma It the party thaf is raviſhed , conceive Stam, 24. 
». oy the Ravither a child at the time of 
the Raviſchment., this is no- Rape, becauſe 
at be could not conceive , unleſs ſhe .afſent. 
ot}. Þrafton in 24th chapter of his third book 

ſheweth, that by the Antique Law of King 

J 4thelftan, He that meeting a Virgin ſole , 

or with company, did but touch, her. un- 

.. | ionelily, was guilty of, breaking, the Kings 

5, (Edit; If again her will;;he-threw her on. 
© | D 


Co, Litt; 
123.0, 0 


3 the 
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' | the ground , he loſt the Kings favour ; i 
| he diſcovered her, and caſt himſelf ypon her 

he loſt all his poſſefſjons : it he lay with 

her ,. he [ſuffereth Judgement of life ,. ant 

member:| yea, if he were an Horſe-man, 


||| his horſe loſt his tail and main. His hawk 


likewiſe loſt her beak, Tallons and train, 
And' the! Virgin had in recompenſe all hi 
Land and money by the Kings Warrant, 
This was in the King Atheſtans dayes 3 But 
in BraQoxs time, it ſcemeth that theſe kind of 
Raviſhers were otherwiſe puniſhed, they lok 
their eyes and privy members, Co.Litr.12 3. b, 
29. H. 6, Tit. Coron. 17. Bratton lib. 3:f. 147. 
The Civil Law : Pwunitur Lege Fulia 4 
vi publica,qui puernm, vel faminam, vel quem. 
quam er vim ffupraverit 
' Hitherto of the offences, that touch the 
body and members viz. Battery, Mayhem, 
k 2 ig en mo. 


3. Of thoſe Offinces that diſpoil men off 
OE their property. - Wn 


| - Thoſe Crimes or Pleas of the Crown, 
that deprive' others of their property , -atc 

. two, &. Faxrtum, or Theft, and Burning 
Ws i 


x. Of Theft. 


| In Theft are to be conſidered 3. things, 
the Etyrnology of the word Frrtum , the 
| definition , and-its ſeveral kinds; o 

|C.34 FE WO RR I nn #4 Ferium , 
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3 Furtum , a furvo, id eſt, nigro difium La- 1. Tre 
her Ml beo art : quod clam & obſcuro fiat , & plerum- Erymolo- | F 
vichil ge nocie , vel a frraude, nt Sabinus ait : . BY. - 
ani rel 2 ferendo & auferendo: vel a Graco ſer- D- 47-2+ b 


Juſt. 4; 


mone , que Dees avpellant fures; : Imo & w 2 


will Grect am TE Peer, id oft, a Jerends @Goxs ** 
ain. MW dixerunt; 
his Bration thus defines it , Furtum eft ſecun- 1.The de- | 
nt. dum Leges , contrefatio rei aliens fraudulen- finition. | 
ButYl t2, crem animo frrandi, invito illo Domino , 5 
d of eric res ila fwerit. Lib: 3.f. 150. ; 
lot * The Civilians thus : Furtunt eff lentredl Fa- Juſt & 3 
;. 6. tio frauduloſe , lucri faciendi gratia , vel ifpfies 7 
47.Þ rei, vel etiam uſus cjus , poſſeſſi oniſve a quod 
= lege naturali probitum eft admittere, 
em- That Theft is forbidden by. the Law of 
"I nature, is manifeſt by theſe Authors. 
the 7. Cicero: Ii vita fibi quemque petere quod 
em il pertiteat ad uſum non iniquum eft : alteri ſur- 
' fl 77pere, jus non eſt. | 
Theft generally taken , doth lojbprehcnd 3 Irs ſpe- 
Larceny, Robbery , Bur lar and Pyracy : of cies OT 
ff theſe in de. '- ah YuY © kinds. 


1. Of Larceny. 


arc Larcety , by the Common Law ; 15 the 

ig fclonious and fraudulent taking, and. carry- 

"| ing away by any man or woman, of the <o, ;. 
mecr perſonal goods of another , "neither Inſt. 197. 
from the perſon, nor by night'in the. houſe 
of the owner : This Larceny is' twotold , 

85, the one ſo called Simply, and the other Ec- 

the cit, or Little Larceny. 

; The firſt is where the thing ftollen ex- 

Mn, D 4 ccceds 
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| The EN 
ceeds the yalue of 12. pence , and that is 
felony. | 1 
; The other (which is called little , or pe- 
tit Larceny) is where the thing ſtollen doth 
not exceed the value of 12, pence, and that 
1s not felony. .” 
From| the Deſcription and Diviſion of 
Larceny, I procecd to propoſe thef «follow. 
ing Qucries, with Reſolutions on them. 
Qrzſt. Whether Larceny can be committed, 
where there is a Bailement, or Delivery, 
by the owner of the thing? pa 


Reſp. Larceny is perpetrated by an actual taking; 


for an Indidtment , ©xod felonice abduxit 


is not good , becauſe it wanteth cepie, By. 


taking , and not Bailenzcat or delivery , for 

that 1s a Receipt, and not a taking : and 
Lib. 10, therewith agreeth Glaxvil , Furtum non et 
C. 13, #bi initium babe detentionis per dominum rei, 
But this Rule of Glaxnvil has its exceptions; 

Co. 23. 4s appears by theſe Caſes in our Law, | 
Inſt. 307. a Carryer| hath a bale or pack of Merchan- 


13-E. 4.9. diſe delivered unto him to carry It to an ap-- 


pointcd place, and after he take the whole 


*Furtum pack animo furandi, this is Larceny : for 


fine aſſed the delivery had taken his effect , and the 


furaudt , 

00 C0. 

mittitzr, if he open the pack, and take any thing 

Juſt. 4. 1. out * animo furandi, *tis Larceny. 

+ If a Taverner ſet a piece of plate before 
a man to drink in it, and he catrty it away, 
this is Larceny ; for it is no Bailement, but 


13.E. 4.9. 4 ſpecial uſe to a ſpecial purpoſe. 


Perkins Tos conclude, our Law does make a di- 


ſc, 191; ſiinQion betwcen a Poſſeſlion and a arg, 
4 OE nk | 0) 5 


1 
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privity of the Bailement is determined 3 fo 


_ wa Ae wm} an oo ram 
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for when I deliver goods toaman, he hath 21. H. 7. 
che poſſeſſion of the goods , and may have 2 > 3 
an Action of Treſpaſs, or an Appeal , if they LY Us. | 
be taken or ſioln out of his poſſefſjon, But 12. 
my Butler or Cook, that in my houfe hath Cro. 1. 
charge of my veſſel or plate, hath no poſ- i — 
ſethon of them, nor ſhall have an Action Hickes, : 
of Treſpaſs or an Appeal, as the Baily ſhall, 638. 
and therefore if they ſteal the plate or vel- 
ſel, it is Larceny: And fo it is of a ſhep- 
heard , for things be «4 oxere, & 20% in 
poſſeſtone Fromi, Coci , Paſtoris, &c. 16F 

Whether of goods found and converted Quet. :. 
anime furandi, Larceny can be committed? 

If one looſe his goods , and another find Reſp. 
them, though ke convert ther animo fu- 
rand;, to his own uſe, yet it is not Lar- 
ceny.,, for the firſt taking 1s lawtul. 

So it one figd Treaſure Trove, Waif, or ,,. af. 
Stray, and conyert them cxm affetix firandi; pl. 99. 22. 
it is no Larceny, both in reſpe&.of the © 3- Cor. 
finding, and alfo for that Dominus rerum Os. 
non apparet ; And nou efſe, & nou. apparere 
tantunderm valens quoad eum , cui non ap- 
ro no Y 
Whether an Infant , that is under the quaſt. 
age of diſcretion > can commit Larceny ? 

An Infant, until he be of the age of 14, Reſp. 
which in Law is accounted the age of dil- 


{cretion cannot commit Larceny, or other 


felony 3 for the principal end of puniſhment 2: Mit 
is , that others by his example may feax to 2:5 

| 94 4620 Bean 62 " 3; Ipod f. 
offend : But ſuch puniſhment can be no.cx- 4, & 308. 
ample to Infants , that are not of the aye 


of diſcretion; | 
: | 4 Pute 
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| But it appears by Lambard f. 2. 8.7. that 
' the Law was heretofore thus : Infans decen 
| annorum furti vens cenſeatur. But having 
given you a determination according to our 
Faw, I will mention the Law of the Re. 

| mans and Greeks. | 
1. The Civil Law: Sneſitum eſt. an Im- 
| pubes rem alienam amovendo , furtum factat ? 
| Ex placnit , quia furtum ex affetin furandi 
Juſt” 41  confiltit , ita demum obligari eo cramine im- 
Ila. | puberem, ſi proximus pubertati ſit, & ob id 
D. 47. 2. intelligat je delingquere. 
a3- Pe | Impuberem furtum facere poſſe, niſi jam doli 
furtiS. | capax fit  Julianus lib. 22. Digeſt. (cripfi f for 

| Etatiy bebetze ratio in delidtia. 

 2- The Law of the Greeks: Elia lib. 5; 


cap, 16. Vary, Hiſt. hath this ſtory: When ; 
7 


5 f 


| certain Boy, who had ſtoln away a gole 
plate, that fell from Diana's Crown , 
brought in Judgment before the Areopagite: 
| Thoſe ee. ab Cocke-Hall, Bones, Rat- 
zles, and the golden plate to be laid before: 
| the "Child » in whom perceiving an inclina- 
| tion again to the golden plate, rather then 
+ to the Rattles and other things more ſui- 
| | table to his childhood, without pitty to his 
| Infancy, they, condemned him to-death, as 
| @ Sxcrileger , thinking it fit to crop hat 
| fin and wickedneſs, which they diſcerned 
. ro be in him , being yet but in the blade, 
| and herbe, © 
| Whether a Feme Covert. can bc guilty | 
| eſt, 4 of Larceny? 
'Refp, | If a man and his wit commit Larceny 
#4 Joyntly, the _ can neither be principal 
| [nor 


Totiching matters Criminal. 
nor acceſlary , but it ſhall be wholly ad- 
jadged the husbands fact, becauſe the Law 
ing WW intends her to have no will , in regard of 
our WM the {ubjection and obedience ſhe owes to 
Re WW her husband ; But a woman by her (elf, 
without the privity of her husband , may Stanford. 
[m8 commit Larceny or other felony , to become vm " = 
t WM cither principal 'or acccſlary: As it ſhe ſteal Fitz. ” 
1d: goods, or reccive thieves to her houſe, &ec. The wo- 
mW and if the husband as ſoon as he perceives mansLaw- 
ia it, waive and forſake their company and his Jer 11Þ. 3+ 
8 own houſe, in this'caſe the womans offence ©*** 43: 
li: WF makes not felony in the Baron. © But if the 
or WM Baron commit felony , his wife not ignorant 
| of it, may keep his company ſtill notwith- 
5s. WW fianding, and not be declared acceſſary, | 
| ' Note; that! a woman cannot be thief of Stamford 
c her husbands goods; if the 'take and give 1.1.19. 
them away ; the Receiver is no felon. 


59 


' Whether Larceny can be committed of a W#"E 5+ - | 
thing , that*is| delivered by Replevin:. | | 
"If a man ſiting the horſe of B. in his pa- M!P- 

fture, and having a mind to ſteal him, comes 
to the Sheriff, and pretending the horſe ro «©, . 
be his, obtaineth the horſe by Replevin;: yet 1rfi. 108. 
this is a felonious and fraudulent taking, as Co. >- 
ic was reſolved by the Judges, as Catlin Chict IM. 247- 
Jaſtice reported in the Kings Bench Paſch. Bos ge 
I Jo for the Replevin was obtained FT fran- Begley 
dem Legis, And fraus Legi fit, wbi quod 
fieri nolnit , fieri antem non vetuit, id fit, © 
' Whether the removal of things felles:anj= Wzre 6. 
mo, from one, room to anothes, in'thefame | 
/ B - houſe; can be Larceny? 
| ' The removing of things taken , _ Reſp, 
9G -* | they 


_— 
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F they be not carried away, 15 Larceny as 
it a Guclt take the coverlet or theets of 
his bed, and riſing before day , take the 
coverlet or ſheets out of the chamber, where 
21.4} pj, he lay, into the Hall, to the intent to fical 
29. them, and went to the ftable, to fetch his 
| Eo,3. horſe, and the Hoſtler apprehended him, 
<P 108. 2nd this was adjudged Larceny : an4 the 

'9*  coverlet or ſheets were carried awiy , to 
= the Hall, albcit they were till in the houſe 

' of the owner. 
| Soif a mans horfe be in. the cloſe, and 
| one taketh him, and as he is carrying him 

Juſtice away he is apprehended, before he gettch 
P44ſo1s out of the cloſe , yet this is ſufficient to 

: itt "* to make it Larecny. + | 
Quere 59, Whether Larceny can be commited of per. 

| ſonal goods , that favour any thing of the 

| Realty? 

Reſp. Of perſonal goods, if they favour any 
thing of the Realty , no Larceny can be com- 
mitted , as taking apples out oft an Orchard, 
growing upon the ttee , or graſs ſtanding 
on ground , &c. though they be taken with 
a fclonjeus intent, is not felony, for that 
they are parcel of the freehold: But if the 
owner cut the graſs, or gather the fruit , 
then Larceny may be committed of them. - 

So it is of a Box or Chef with Charters, 

10. E, 4, NO Larceny can be committed of them, be= 
14, Co, Cauſe the, Charters concerne. the Realty, and 
liv. 8. Ca» the Box or the Cheſt, though it be of great 
3 640 value, yet ſhall it be of; the ſame nature; 
7 + fhe Charters be of : Et one majus, diguwun 

 brahit ad ſe minus. ntl 0121 


4 


Whether | 
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Whether Larceny can be committed of Quzre 8 
f BW winding ſheets -bout dead Bodies ? | 
WH Art the Aﬀerzes at Leicefter , the Caſe was Reſp. 
\ this: One William Haine had in' the night 

digged up the Graves of divers ſeveral perſons ,, ,,.. 
and took the Winding ſheets from theBodies, regis; = 
and buried the Bodies again: and Sr. Edward Haynes 
Coke , adviſing hereupon for the rareneſs Ca: 
of the Caſe; conſulted with the Judges at 
Serjeants-Inn in Fleet ſtreet, where they all 
reſolved , That falthongh the dead Body is *1@r;' of 
not capable of any property , yet the pro- cum quis e 
| perty of the ſheets mult be in ſome body, 7775 ex- 
and therefore in the Exccutors, Admini- 5 Long 
ſtrators, or other owner of them: And exy;noui. 
according to the Judges reſolution , he was tr quod 
indicted of felony at the next Afſizes , but P7/0n-2co- 
the Jury found it but petit Larceny, for *"*: 
which he was whipped, as he well de- 
ſerved. . | 5 x 

Whether a man nay commit Larceny of Guzre 
his own goods ? 2 

If a man doth Baile or fſend' his goods Reſp. 
to another, although he hath the general 
| Property, yet may he commit Larceny of 7;5-* 43- 

them, by the fclonious taking and carry- —_ ok. 
ing them away, and in Judgment of Law, fort. 4: 
is faid in this Caſe to take 'the 'goods of Pealr.1 
another : For the Bailer hath Fs proprie- Ry Z+ 
2atir, and the Baile hath Jus poſſeſhomr, or , F 
a ſpecial property. But let 'us fee what 
_ the Civil Law fates in ſuch Caſes. | 
*'  Miquando ttiam ſue rei furtim quiz come Inſt. 4. 
mittit: veluti fi debitor rem, quam Creditori. © ©) 


Pignoris canſa dedit , ſubtraxerit. 


$i 
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D. 47 %. St rs qui rem commodaſſet, eam rem on 


gant, wn 4 


jt Ag 14) abſtuliſtet , furti cum eo agi nos , poteſt , quiz 
to. ſum recepiſſet Wo ille commodati liberal 


efſet. -Hoc| tamen ipſe accipiendum eft ft nul. 
| | Ias retinendy eauſus is cuicommodata-res erat; 
4 | babuit. Nan fi impenſas neceflari.s in rem. 
4 | commodatant fecerat , interfuit ejus potins per 
| Retentionem eas ſervare, quam ultro commo- 
| dati agere. - Ideoque fanti attionem habebit, 
A Thus much of Larcety, 


s | | | 1. Of Robbery, 


m_—_ wes woo Ks cc. mew ed PAO A ot mm 


[= Raby! is (faics Coke) a felony W the 
Common Law, commirtcd by a violent af- 
{ault , upon the perſon of another , by put- 
ing in fear; and taking from his perſon his 
money or. other goods of any value what: 
| ſoever: Or it is ( ſaies.another ) a felonious 
; taking away of another mans goods from- 
| his perſon or preſence, __ his will, 
| putting him in fear "and of purpole to ſteal. 
| the ſame goods. We call it Roberia, & Ra- 
21 pos ,.and the Thicf Raptor. ] 
-4 -- |. ut of which deſcriptions , the Reader 
| may obſerve theſe ſpecial circumſtances : _ 
t. That-itis not Robbery , unleſs the party 
© be put in fear, as by aſſault and violence 
b. | | And this circumſtance of tear, maketh the 
| | difference betwcenaRobber anda Cut-purſe: 
| both take it from the perſon, but this latter 
fakes it clam & ſecrete , without affault- , 
| and putting in fear , The lattter by violent 
_ affault, and putting in fear. 
| I #6 That the word ( taking ) neceſſarily 
| unplyerh 


TIS ee — os. ou 2c; ru nad W t 
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implycth that the Robber muſt be in pcſ- 


ſclion of the thing ſtoln; for example ; If Co. 3; 
the bag or purſe 'ot the true man be faſtned-19ſ f- 


to his girdle , &c. and the Robber more 7 


calily to take the bag or purſe, do cut the 
girdle , whereby the bag or.purlc, falleth to 
the ground, this is. not taking, for the Thief 
had\never any poflefſion thereof; but if the 
Robber had taken up the bag or purſe , and 
in ſtriving had Iet it fall, and never took 
it again , this had been a taking, becauſe he 
had it in his poſſeſſion for the continuance 
of his poſſeftion is not required by Law. _ 

3» Thongh Robbery is fo called , becauſe 
the goods are taken de la robe , from the 


Robe , that is from the perſon; yet if the 14. E: 3- 
true man ſeeking to eſcape for the ſafeguard ©: 11'S 


of his money, calt it into a buſh, which the 
Robber perceivingz This-is a taking in Law 
from the perſon , becaulc it is done; at one 
time. + [on 
But, the Ouere may. be, Whether the 
Thieves reception only by ſuch a taking in 
Law, as to make it Robbery ? It is anſwered, 
That a Thicf*s reception will make it-Rob- 
beryz As if Thieves rob a-true man, and 
find but little about him , take it, this is 
an actual taking, and by means of death , 


. compel him to ſwear apon-.4 book to fetch 44: 


E.4 . 


them a greater ſum, - whicH he doth, and + 


deliver unto them, which they receive, this 


y is a taking in Law. by them, and adjudged 


Robbery :3 for fear. made him 'to take the 
oath, any fear continuing , made him bring 
the. money, which amounteth to a taking in 


F 


Law. * 4, and 


| 4- 2. 


GE. 63 
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14-E. 3: 4,and laſtly: Thatan affault only to rob 
Cor. 115. | without taking ſome money or goods is no 


7 4 felony, for ſomewhat mult be taken. 


uſt. 4. 2.' Touching Robbers take ſomewhat of the 


De vi bo-|CiviJ Law , ' Oui vires aliengs rapit, tenetur 


norum ri | qtidem etiqm furt!: Oui enim magis alienam_ 


rorulM, [© EE SAN ; 6 IS 
P rem invito domino contrefiat , quam qui vi 


 raput ? np | 

D. 47.8. Non prodeſt ei qui vi rapuit, ad evitandam 
. De re-, pgnam fi ante judicium reflituat rem quam ra- 
= pwrt ; Multo minxs (aies Gothofredus on this 
LT Text ) fi paniteat pot delifium ; were enim ad 
| evitandam paenam ſola panitentia ſufficit. Cur? 
 phus- oft rem reſtituere ; quam panitere, & ita 
tenent Dottorts omnes comutiter, DM 

\ | Thus much of the offence called in our 
Law Robbery. 


3. Burglary. 


Touching: Burglary , thefe are 3 matters 
worthy of obſervation : vis 1, The Erymo- 
mology or origination of the word. 2, Its 
Definition : 3. Reſolutions concerning this 

Ther, The word Burglary, is detived of tw 

tymelogy. Words Bitrgb and Laron, Brrgh fignifying an 
co. 1, , Houſe, and Laroy fgnifying 2 Thief, as it 
\. 29. "T Were a Houſe Thief. ' Fe 
Brooke's This crime, according to the acceptarice 
Caſe, of our Common Law is thus defined. | 


|| the houſe of another in the njght , with 2 

felonious intent to rob or kill, or w do ſome 
_ other felony; in which caſes; although he 
carry 


P 
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Grry away nothing, yet it is felony, for 
which he ſhall fuffter death. _ | 
The Refolutions. that are given upot; this 
« I offence, are theſe following. . 
p . 1- Touching: fraction and entry.; if the The 
i I door of a manhton hole ftand! open; 'and Ll 
; WE the Thick enter into the houſe with a,pur» 
poſe to fteal ; this is a breaking. of the houſe 
« {in Law, and no._ Burglary , becauſe there. 
- WW mult be an aQtual breaking, for the! words 
s MW of the Indi&ment are , Felanice E* Burgla- 
{ Writer fecit; &0; which! are to, be undexſiogg 
2 Mofan aQual breaking of the houſe,'and nat. = 
s of 2 breaking/in Law.. Sotiti is} it-thg - cg, | 
window. of the. houſe þe open, and. the Loſt, as ] 
ft Thief with « hol cod other eqpineflrarerh |. <7 
out Cme of the goods of the owner 7 this + 4 { 
8 no Burglary, becauſe -there is no -aQugl-* * * ? 
breaking of the' houſs But, if - the Thief 
breaketh the glaſs of the. window, :and 
ts wich a hogk or other. engine. draweth.oug 
z- Miome of the goods of the owner 3. this is 
ts pr any y Dy there was an actual booking 
is Rot the bouſe, 
It divers come in. the night fo do'a Burr 
0 Nelary , and:one of them breaketh and enter, 
un the reſt of them ſanding warn? ye Joox, 13H 4. 
it Nor abokt;other ' part of the houſe , Ge. to 33- 
watch that'-no- help ſhall come. to defend 
ce fthe owner, this is Burglary-in all, 
But ſometimes Burglary may be committed 
to | entry: without any breaking: Forex» 
4 xdirus if a.ſeryant will conſpire withother 
a men to. eob. his Maſter , 9 to. that ihr 
e 
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he openeth his Maſters doors and window; 
in the night for. them, that they come into 
the houſe by that way, this is Burglary in 
the ſirangers, and the ſervant is a thief; 
> but no Burglar, And this was the opinion 
| of Maxword Chict Barox of the-Exchequer, 
at: the Quarter Scthons holden at Canter 
bury in January 1579. 21, Eliz. 


2, Touching Manſion houſ FA 


+ If upon accident a mar''and all his F« 

mily are*out of the houſe, and one in the 

interim breakes the houſe , and. commit fe- 

lony , it is Burglary, although! neither the 

'- | - owner nor any of his Family 1s inthe houſe, 

. Co. Lib: for the Indiment' of Burglary 'is Damn 

4. Brokes manfionalens , Oc. fregit, @c: and: this is 

Cale. $039" ons manfionalis : And fo it was reſolved 38, 

| of Eliz. where a man hath 'two manſon 

houſes, and fervants in 'both; 'and 'in the 

night 'when the ſervants 'are” out, ' ec. the 

houſe is broken , tis Burglary. | | 

- But whether a Church; a Booth in a Fair, 

| or a Chamber of an Inns of Court , may br 

 - termed Domus manſionalis ? Tt is anſwered 

| _ .' F. As to'a Church: If a man do breai 
andenter into a Churchin thenight with in 

© rent to fteal, this is Burglary, and Sacri- 

| Hediget for Beclefia oft domis manflonalis Om 


potenis Dex, + 
NY this horrible crime 'of Sacri- 
dgc, I ſhall prefent ſome learfiing ont « 
Toſtinian and Seneca, + 
Sunt Saerileys 4ui Publica Sacre compile 


Berunt. 


& 


' Conchingi matters Crſininal. gy | 
verunt. At qui privata Sacra, vel Aidiculs Oi Junt 
incuſtoditas tempravernnt, amplins quam fu- pt 0721 
n Bi res, 1011s quan Secrilegi , merentur, D. 48. : 


&; 13, 9. T+ 

on Oniſquis id, fayes Seneca, quod Deornm 

er, Wt, lis & conſumpſit, it arque in fo ſunam © 

er Wl convertit , Sacrilegus w oft. NS 


Sacrilegii penam debebit Proconſul pro ques Pan $45 
litate perſone , proque rei Conditione, & tems crilegiis 
ports , & etatts, & ſears , vel ſeverims vel 
clement ins flatnere. Et fcio multos & ad: be- 
ftias danmaſſe Sacrilegos: nonnullos etiam vivos 


exnſſiſſe , alios vero in furca ſuſpendiſſe. D. 4 
15.6. Sacrilegi capite punighttur, D. 49 


I3, 9. 


\ 


2, th to 4 Boa or Tens, 


A Tent or Dyoeb i in 4 Fair. or: athet, 
is not Dome \manſionalis ,” but 'of another 
mme-or kind ;-but* that is provided for by 
the Statute'5,.E. 6, 6-9. whether: the' rob- 
bety be done inthe night or ii the: day, 
the-owner, &c. being within the Give, hep 
wi or wg 


Þ ts to Chambers beeping fo. Tv 
"yy | | 


4 Chnterief bs fink Scare: OX Cro. 3; 


Chancery broken is ſaid ito be Domus pare- 
menfionalts of ih who 


E and 
is the owner of the ours q 


faid- Charmer: ah | Gale, * 
| SG ——— OE” WE 
| 3+ Toxching | 


.  glarys for io Judgment of Law, it-is their 


day, we call Houſe-breaking,, or 


The Law of ENGLAND, 


| 3. Touching the intention of the Party. 


' | If a man be Indiced , that: he in the 
night time did feloniouſly break the' houſe 
of I. S. ad verberandum ipſum I. $. this is no 
Burglary, becauſe it was but to beat, aud 
| Not to kill; Bur if it were ad interficiendun 
FE. S. then 1t-15 Burglary, though he hever 
| touched him , for the intent muſt be to 
commit felony, and not treſpaſs or cthet 
thing, that's not felony. 


' © 4. Tonching that which is perpetrated In 
= = arandein; Eegis: EL 


|  « If Thieves come in the night with hue 
and cry, pretending that they be robbed, 
' and ſhall require the Conſtable co ſearch for 
| the felons, and whilſt he goceth with them 
into fome mans houſe ,, they bind and 
rob the Conſtable and dwellers ; this is Buy 


5 at; and that which is.done  ffaudem Le- 
gis, the Law giveth no benefit thereof to 
the Party.- _ 
You ſce by what has been ſaid before, 
_ that Burglary the Common Law reſtrains to 
« robbing of a houſe, by night or breaking 
In, with intent to rob or to do ſome other 


felony but the like offence. committed by 


Robbing, 
( and not'Bu ) and xhis kind of felany | 
is provided for by the Scat. of 39;:Blis 
Fhart if any man ſhall-brcak a houſe by PR 


x > 3 ay A ——+———— —— ER 5 


-> 


EY 


Touching matters Criminal, 


and take away thence money or'goods, to 
the value of five ſhillings, or more in' any 
part of the dweling houſe, or Out-houſe, be- 


longing to the ſame, though no perſon be 


therein, for this felony he ſhall loſe tha 


b:ncfit of his Clergy fo as for this offence 


the party. ſhall ſuffer death , as in caſe of 


Burglary CE, 

Upon this Law , happencd this Caſe fol- 
lowing : | $012 

Evans and Finch were aro at the 
Gaole delivery of New-Gate: for that they 
about 12. a clock in the fore-noon, .brake 
open Domum manſunalem Hugonis Audeley, in 


faid houſe, and ſtole from thence 40.pounds. 
And upon evidence it appeared , that the 
ſid Evans by a: ladder climbed to: the up- 
per window of the faid Andeley's chamber, 
and fook out thereof the ſaid 40. pounds : 
And that the ſaid Finch ftood'upon the lad- 
der in the view 6f the faid Evans,-and ſaw 
Evans in the chamber, and was afhſting to 
th committing of the ſaid robbery., and 
took part of the money. And all this mat- 
ter being found , it was adjudged , becauſc 
the ſaid Finch did not enter into.the cham- 


ber, that he was not within the Statute of - 


39. Eliz. which takes away Clergy, where 
an houſe is broken open, and the. robbery is 
above: the. valne- of tive ſhillings ,no perſon 


| thexein, that” he ſhould have his. Clergy , 


which was allowed him.. And as for Evaxs 
the ſhecial verdict found , that he was in 
3 1 - me 


Cro. 2. 

the le, no being in the pare. 
Inner Temple, no perſon .being mm 

Finches 


yo |  TheLawof ENGLAND, 
| the chamber of Hugh Audeley, in the Inner 
| Temple, and that rhe robbery was com- 
| mitted between 12, and one of the clock in 
| the day time, no perſon being within the 
chamber at the time of the breaking thereof, 
but: that divers perſons were in the Inner 
Temple Hall , and in other ' places of the 
houſe: And whether this be a breaking 
open. the. houſe ,, and taking of goods 
above the value of five ſhillipgs 3 mull 
perſons , being within the houſe , and 
within the faid a& of 39: Eliz. they prayed 
the diſcretion of the Court? And it was 
reſolved upon this ſpecial verdict (bcing re- 
_* moved by Certtorari into the Kings Bench, 
' and the priſoner removed by Habeas corpus) 
_ that this breaking open the chamber, and 
. faking q0./pounds out: thereof \, aulls per. 
|  ſona being therein ( although there were 
divers perſons in other parts of the houſe) 
was within the - Stat. of 39. Eliz. which 
takes away Clergy from fuch - offenders: 
Wherefore Clergy was denyecd to the faid 
Evans, and ent given in the. Kings 
Beneh , that ould be hanged. 
' Thus much of Burglary, and likewiſe of 
Houſe-breaking. by} | 's 


| / 4+ Pyracy- 


The word Pyrat, in Latine Firata, is de- 
rived from the Greek word riageic, which 
- again is fetcht from Tiagav, e:tranſeuuds 
mare, of royeing upon the'Sea, and therefore 
| TH © TM 


In Say 


Touching matters Triminal, —7® 


Y ia Eugliſh a Pyrare is called a Rover, and 


2 robber upon the Sea. | 

| Having ſhewed the Etymology, I pro- 

pound thefe Queſtions with their reſoluti- 

ons touching Piracy. 7.” 
Whether Piracy were anciently treaſon ? qu. t. 
Before the Statute of 25. E. 3. c. 2. De Reſp. 

proditionibus, if+ a Subject had. committed 

Piracy upon another, this was holden to 

be Petit treaſon , for which he was to be 40. Af}. 

drawn and hanged ; becauſe Pirata eft boſtis P!. 25. 


humani generis , and it Was contre Ligeantie 


ſue debitam , but ſince the aforeſaid Satute, 


this is no treaſon ia the cafe of a Subject. 
Whether Piracy can alter property ? Qu 2. 
Piracy docs not change property no more Reſp. 
then theft at Land. Hobart's Reports f. 78. 
| Whey goods are tortiquſly taken upon @. , 
the Sea by Piracy, it gaineth not any pro» gre, 
perty in them againſt the owner 3 and being A4nonymus 
fold on the Land. unleſs it were in Market /- 685. 
overt, doth not alter the property. 
The Civil Law ſpeakes thus: 
A Piratis, aut latrenibus capti , liberi per= v, 4g. 15. 
manent. 6195 19. 2. 
Dui 8 latronibus captues eft , ſervus latronum y, ,q, 15: 
#01 eſt , nec poſt liminuem ill; _neceſſarium eſt. 24. 
Pirate , que capinnt , non mutant domi- 
nium. Grotins |, 3. c. 9. #16, De jure belli, | 
Whether Attainder for Piracy doth work Qu. ;, 
corruption of blood, or forteitare of Lands? Reſp, | 
If Pixasy be tryed before the Lord Ad- ; 
miral in the Court of the Adntralty, accord - 
ing to the. Civil Law » and the detinquents 
8 < there 


b:., 
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| there attainted,yet ſhall it work no corru- 
| Ption of blood, nor forfeiture of his Lands, 


otherwiſe 'jt is, it he be attainted before 


| Comimandets by force of che Statute of 28. 
= Hl. Q% Ce I 5. 


Whether a Pardon of all felonies ſhall ex. 


t tended to Pirady ? 


About the end of the Reign of Quecn 


” | | Elizabeth, certain Engliſh Pirates that had 
'». robbed: on the Sea Merchants of Venice in 


. atnity with the Queen, being not known, 
obtained a Coronation Pardon , whereby 
amongſt other things; the King pardoned 
them all felonies: It was reſotved by all 


the Jadgys's of England, upon couference and 
| advi 


ment ,. that: this did ngt pardon the 
| Piracy 3 for ſeeing it was no felony, whereof 
'the Common' Law took Conuſance , and 


[the Stat; of 28. H. $. did nor. alter the of- 


tence, but ordained a Tryal, and inflicted 
puniſhment 3 therefore it ought to be par- 
\doned eſpecially , vr. by words', which tan- 
2amount , and not by 'the efieral name of 
fclony ; and' according to this Reſolution , 
the delinquents were attainted aid EXEs \ 
cuted. - Tims? much of Piracy. 


5. Burning F Houſes, 


| Burning is a felony at the Common n Law, 
"IF conimitted. by any that maliciouſly and v6- 
Laff, f G6. lantarily. in the night or day, y bugncth®the 


- houle of another, © > ©. 
' Out of which we my obſerve two Cir- 
Curtances ant. EN Firſt $ 


' Touching matters Criminal. 
Firft3 To make-it felony, it maſt be done 


with malice and will ; for if it be done by 
miſchance , or: at I , It is no felony. 


But whether the. Law doth ſometime im- 
ply that the houſe was burnt maliciouſly , 


and voluntarily , may be -a  DQuere? Tr: 1s 


anſwered , it- does : : As if one intend to 
burn the. houſe of A. only, and not the 
houſe of B. and yet in the burning "the 
the houſe'of A, the houſe of B.is burnt, in 
this caſe the burning of the houſe of A, is 
felony , becauſe it proceeded of the malicious ' by ak. 5. 
and voluntary burning of the houſe of A, ” 
and the',ovent ſhall be coupled to the cauſe, png 
which was voluntarily and malicious: And 2 47 5 
the rule is, Involuntarinm ex voluntario or- 
26m habens, moraliter pro voluntario bahetur. 

' Secondly; to make it felony , it muſt be 
the houſe- of another ,, and not his: own 
houſe: . As for example : 

One W. Holmes was indicted in London, 
for that he being pofſefled of an+ houſe im ro. 3. 
Londot» in Throgmorton \treet , un fuch a part. 
ward for' fix ycars, the remainder to I. for — 5 
three years, the Reverfiun to the Corpora- {. wen 
tion of Haberdafbens in fee; He vi & ar- 
mis felonice , voluntarie , & malitioſe igne 
combuſſit , &c. his owh houſe: Vpon this 
being arraigried at New-Gate , he was 
found. guilty : add before Judgment this 
Indi&ment was removed by Certjoyari into 
the Kings Bench , and being argued by 
Grimfton , that it was nor felony. 

By Richar dan Fans and Berkeley it vets 

c 
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| held that it was not felony to burn an houſe, 

| whereof he is in poſſellion , by vertue of a 

' Leaſe for years: For they faid , that burn. 

ing of houſes is not fclony, unleſs that they 

. were £adet alicne: And therefore Briton, 

| and Bra#ex mention that is felony to burn 

the houſe of another : and the Year-Books 

and Co. lib, 11. Powlters Caſe , which ſay, 

' that burning of houſes generally arc to be 

_ Intended de edibus alienis, & de non pro- 

 .priis;; And although the Inditment be 

64 attentione ad comburendum felonice , &c, 

_ yet intent only without fact. is not felony: 

. Alſo Barkeley and Foxes held, that it cannot 

' be faid wi & earmis, when it is in his poſ- 

felons and therefore it was reſolved that 

1t was not felony, whereforc he was diſchar- 

ged thereof: But becauſe it was an exor- 

'bitant offence , and found , they ordered 

that he ſhould be fined 500. pounds to the 

King, and impriſoned during the Kings plea- 

fare, and ſhould ſtand upon the Pillory, 

with a paper upon his head, ſignifying the 

offence at Weſtminſter, and at Cheap-ſide, upon” 

the Market day, and where he committed 

the offence, and ſhould be bound with good 

ſurcties to his good behaviour during life. 

22&23. |Note, there is a late At made, to pre- 

Car. 2 vent the malicious —_—__ houſes, Stackes 

' iunc Ree of Corn and Hay, and Killing and maiming 

$5. | of Catteh) tt 4k 47 
T4 1 | Touching burning , the Civil Law fpeaks | 

_ tnus2: | | 

D;47.9.9. * Qui edes aceroumque frumenti juxts dos 


mum 


Touching matters Criminal: 
mun: poſit combuſſerit , vindius verberates-, 
igni necari jubetar , fi modo ſciens prudenſque 
id commiſerit. $i vero caſu, 1d eft., negligen- 
tia, aut noxiam ſarcire jubetur , ant ſi minus 
idoneus fit , leulies caftigatur, | 
$; fortatito incendium fadum fit , venia in» | D. ag. 
diget , niſi tam late culpa fuit, ut Laxurie, 9: 1h 
aut dolo fit proxima: Hitherto of criminal 
Plcas, that aze perpetrated againſt the King 
and Common-wealth mediately , but pri- 
cipaliter in fingulas perſonas. 
I proceed to 5s immediately touch 
the King, and his Crown 3 and they are: 


1. High Treaſon, Crimen 
Stamford telleth us that the King 15 the Foe apa 


 Preſerver, nouriſher and defender of all his 


People, and that by his great travel, ſtudy 
and labour , his People only enjoy. their 
Lives, Lands and Goods: And as the body 
of Man cannot live without a Head, but will 
fallto the ground,ſo the Realm cannot be go- 
verned. without a Head ; which is the King. 
Agreable to that of Sexeca,[lle eft vinculumyper 
quod Reſpublica coheret,&c. And therefore we 
is loving Subjects, arc obliged to, watch: for 
that him, wakes for ns3 And, primum virtu- 
tis opus eft, ſeruare ſervamem eaters. 

If fo » what an abominable thing muſt it 
be ,, to be a violator of Kingly Majeſiy : 
Crime de Pajelty ( ayes the Moyer ) eff 
un peche hozrible fait al KoÞ, &c. Tacitzy 


calls Crimen Majeſtetis , wincalum, & neceſ- 
ſtarem filendi , Omnium accuſationum comple - 


mentum 2 
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Meet : And in the Civil Law it is ſaid 
thus : Proximum Sacrilegio crimen eft , quad 
> Majeſtatis dicitnr , id eft , crimini quo diving 
 Majedfias prulſatur. 

' . High Treaſon does extend to ſeveral 
_ parts or kinds, viz. Death, to Violation, 
to Leaving of Warr, to Adhering to the 
— Kings Enemies, to Counterfeiting the ou | 
| Seal, Privy Seal, and the Kings Coyn, 
the - bringing into this Realm nn 
| Money to the fimilitude of: His Majeliies 
Cap, of cheſ ſeveral parts in their order. 


I. Touching ns 


| Ibo To compaſs or imagine he death of the 
_ King, is Crimen leſe Majeftatis , as appears 
by Britton and Fleta. 

' Briiton thus: Grand = 67 pts eſt a com- 
| paſſer noftre moze. 
|  Fleta hath this words : Si quis mortem 

| Regis auſu temerario machinatus mo, En, 
_ | quamvis voluntatems nn | perduxit ad of= 
|] fefium. 4 
To depoſe the King, or to take the 
' King by force and Rrong hand. and to im- 
- priſon him: untill he hath yeilded to certain 
demands; this is a ſufficient overt AR, to 
prove the compaſſing and imagination of 
the death of the King: for this is upon the! 
| matter to 'make the King ſubje&, and -to 
 deſpoil him of his Kingly Office of Royal 
Government, And ſo it was reſolved by 


all the FJoogen4 of England Hill, 1. Fae. Regis, * 
the 


CÞ 


VO mUO 2D 


Touchtng matters Criminal. 


' the Caſe of the Lord Cobbam , Lord Gray, 


Watſon and Clarks Seminary Prieſts. _ 
So it divers conlpire the. death of the 
King , and the manner how, and thereupon 
provide weapons, powder , poyſon, aſſay 
harneſs , fend Letters, &c, or the like for 
execution of the Conſpiracy , this-is a ſufh- 
cient overt a& to. prove the compalling 
and imagination of |the. Kings death. 
Tf any man. ſhall. attempt to make hnim- 


| ſelf ſo fixong , that the King ſhall not be 


able to refilt him , he is guilty. of Rebellion. 
In the like manner, the Law interpreteth 
that in.every Rebellion there is a machina- 
tion againſt - the - life of the King and. his 


depofing : -For. a Rebel will gor- ſuffer thar 


King tolive,or reign, which may. aftexwards 


iſh or, revenge ſuch the treaſon or Re- 


1. by the. Imperial.or Civil Law , whereby Vide D, 


todo any thing againſt the fafcty of the Prince 48 
its holdem to be .treaſon. We 


2... By the force of rcaſon, becauſe it can- jeftatis.. 


not be. that . which. hath ance given Law 
ro the. King,, ſhould ,cver-permit that the 
King ſhould recover his former Authority, 
or live, leaſt, at jany time. he ſhould reco- 
-: 3+. By cxamplss drawn out.of our Exgliſs 
Hiktory, as bf Edward the Sccond., and Ri- 
chard the Second ,, who heing by torce of. 
Armes gotten by Subjeds into.;their power, 
were not. long, after depeſcd alſo , and made 


AWAY. 
. The 
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The Civil Law; Quamvis regulariter 1a- 
tione ſolins conſenſis nemo ad penam obligatur, 
ſed ſecuto demnm aftu: Alind tamen obtinet 
i crimine in Principe , iy quo voluntas , puni- 
tres ſed intellige talem voluntatem , cum qua 
conjunttum et mmitinm fall, i. e. fattis, vel cou- 
jratio : Sola enim O& nuds volunr#s puniri 
wenuit. 
| Note, chat there is difference taken by 

bur Law between felony and High treaſon; 

_ for it is not felony, unleſs there be fome a4 
done : Non. efficit conatus, nifi ſequatur effe- 
us : But if one compaſs or imagine the 
death of the King , who is the Head of 
the Common-wealth , and declares his com- 

gination, by' words or Writ- 

treaſon: Dots. antl St. lib. 

Co, 3. Toft. f. 5. 12. H. 8. 36:8, 

7 Ti $1 and Np Smith v. Spurle, 

| "And therefore theſe following words yere 
adjudged High treaſon, vis. 

If the King dye without Tac Whale, that 
he would be King :-and alſo the party ar. 
raigned ſpake,, that if the King ſhoald com- 
mit him | to Priſon , that he would kill him 


| p07. re an"Irifh*man was ar- 
of Treafon 3 for that he .bging he 
Cro. 3. Rides Subje@ at Liebons in Var 7t; thee. 
part, | words, wit kill the King ("1nwendo D 
| Crohagans mynem m Ar pon w)ifl may | 
caſe, | come untohim ant that iu fe Auguſt 9. Car 
9") Regis , he came tuto Eng Lned for- the famic 
purpe” To this he pleaded Not-guilty, 


and 


ſpeeches. and actions-, though he 


Touchfity matters Criminal. 
and was tryed by a Jury of Middleſex, and 
it was diredly proved by two Merchants, 
that he ſpake _ words at Inbone in Spain, 
in great heat ch , with Captain Becke, 
a 4 added P41 yas? ob "ew, oa 
Heretick 3 and for that his traiterous intent 
and the- imagination of his heart , is declared 
by theſe words, it! was held High treaſon 


>by the .courſe of the Gommon Law ,. and 


within the expreſs words of the Statute of 
25, E. 3. And he coming into England, and 
being arrreſied by Warrant for this cauſe, 
moft infolently put his tinger i into his mouth, 


and ſcornfully pulling it out , ſaid/,-I cate 


not .this for your';King , +. : all which 


nyed ; "the Jury found: him- guilty, where. 
upon. he had Judgmeht accordingly. He 


confefſed. that he was a Dominican Frycr, 
and made Prieft in Spair, - Andi although 
this, /and his returaing into 1E:giand, to (c- 
duce: the Lioſs-Boajie 4 were 'T reaſon by: the 
Stat. of 23. Etiz yet - the Kings:Atturney 
faid, he would:not proceed. agzinft him for 
that cauſt but: win aheGcom: of 25: E 3. 
of Treafon..; T1 + 019955 

 $&-one Henry Challercomb wanindicted of 
Treafon for cs ons was found guilty » 
and executed. 

So Fobn Wiliams was alſo nid fennd 
ilty., and exccated , for writing'a:; Trea- 
Book , called Boloam: Caſe. Theſe 


Caſt, in 7 Cooks third part of his T__ 
Tt 


now de- 


two lsſt Preſidents you may ſeecited imPyne's 
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' It is commonly faid , That bare. words 
may make an Heretick , but not a Traitor; 
without an pvert Ad: And . therefore to 
make compalling by bare words or ſayipgs; 
High treaſon, it muft be by ſome particular 
S:acute, fach were the Statutes of 26. H. 
8.c. 13-1-E.6.c, 13. 1-& 2. Phil. and Mar. 
c. 9. 1. Elis. c,6, 13- Eliz. c. r, & 14. Eliz; 
c« I. but all theſe are either repealed or rx: 

Eo. + Inf, Pired: yet compaſlings or imaginations againſt 
f. 149. the King by word, without an'overt Ad, 

| is au High miſprition. | 

| _ Nate, that there is a Law made for the 

13.Cer IT. Preſeryation. of His now Majeſtie's Perſon 
Reg. £1. 1nd Government 5. againti Freaſonable and 
ſediticirs putaRtiſes (during his natural life , 

which God long:continue ) proceeding from 
Printing Writing , TROng of malicious 


and adviſed ſpeaking. 
Note further prot to calculate or ſrek 


to know-by ſetting of. a figure:, or Witchs 
craft > how: long the "King ſhall Reign. or 
. live, is no. Treaſon, for it-is no aompatling 
mw 7.7 or thei tiorwof the death of the. King; 
within-the Stat. of 25. E,..3- Aud! this ap» 
peareth by the Judgment of the. Parliament 
in 23. Ez whereby this offerice was made 
felony, during thelite of Q. E/izabetb, which 
betore was puniſhable by kne and nmpeiens 
ment. 
— But:Seipio Gentilis in hisfirſ Book De can 
uratione layes; De vita Principis inqbirere 
i”; ertim_per Aftralogos 'capitale eſſe : 'neque 
ſolu , ſed etiam de ea dubitare ,;vel r74/ 


ſperare 


« 
P 
P 
e 
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Touching matters Crimitial. 
ſperare pro crimine Majeſtatis bahitum eſſe; ſi 
es deſperatio indicjiz eflet aliqujbus pate. 
aca. 
/ Thas rauch' of the King himlelf, 

If any do-compaſs or Inagine- che death 
of the Queen Conſare ,or Prince, (the Kings 

Son being Heir apparent to the Crown 'for ;. 

the time being ) and declare it by ſome overt be prodie 
AR; the very intent is Treaſon, as In caſe Hiontbuss 
of che King himſelf. : 

If a man Nay the Chancellor , Treaſurer, ot 
the Kings Juſtices of the one Bench or thr 
other, Juſtices in Eyre or: Juſtices of Ate, 
and all other Juſtices afligned to hear ang ., x 


My. 54s 


+ 
determine, being in their places their c. 2, 
it 7 


Offizes: Aud the regſon whercfore it is Treaſon 
in theſe Caſes is, beciuſe firting judicially 
intheir places ( that is in the Kings Courts) 
and doing their Office in adminiftration of 
Jukice , they reprefent the Kings Perſon,” 

who by his Oath js young es ſame be 


done, 


2. op. lain?) "or  Corndl f 
; kewledge. | £41 

To violate or to carnally know the King; 25. Fig. 
Companion , or the Kings aldeſt'Daught 
unmarried,. or the Wife of che Kings eldeſt 
Son , and Heir 'apparene,' is High treaſon. 

The xcafon thac the cldeft Daughter only - 
is mentioned in Stat, of 25.E. 3; is for that 
for defaut of Iſſue Malc , ie only is inheri- 
table to Crown, 


F 5. Tnehin 's 
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gr "Toaubing War. £2.44 


26.8.3. i TO levy Was inſt our Lord the King 
"2 Þ is High treaſon: Bi his was fo by the Com- 
mon Law*, for:no Subje&t can levy Wy 
ks the Realm without Authority from 
the King; for-to':him it only belongeth, 
F. NuB-113. Co. lab. 2. Wiſemans Cale f. 15, 
b. In the Codes of  Jaſtinian is extant the 
Couſtitution'of Valentintian and Valens ; Nult 
Trorſus nobia inſeiis , atque inconſultis quarnue. 
Ghit trmarumi wmovendorunt copia tribuatuy: Hu 
pertinet illud Auguſtins : Ordo natueralis nur. 
talium paci zaccommodatues: hoc paſcit, ut ſuſc. 
pieudi Belli auttoritas , atque ——— peoe 
Principes fit 5 oh 
'. If any levy Warito expulſe Cortes: to 
' 'Ucliver men otit. of Priſon, to:remove Coun- 
Co.z, Inft. fellors, or againſt :any Statute, or to any 
{9 other cnd, pretending Reformation , thi 
1s levying of War againſt the King, becauf 
they take upon them Royal Authority,whici 
1s againſt the King. 
| So if any with Strength and Weapons.in- | 
- Co,z. Inſt, vaſive and defenſive doth hold and defend 1a 
f. 10. Caſtle or Fort ; againſt the King and his 
Power, this is levying of War againfi fhe | 
King within the Statute of ag. E. 3. 1 
- One Thomas Benfted-was indifted and at- 
| Cro. 3. raigned before ſpecial GCommithoners of Or] 
ag moe 1, and Terminer in. Soxthwerk, wherein all the Wo 
| Cafe, | Juſtices and Barons were in Commiſhon, an! 
f. $83- | ernadl; z at which time upon CORANe | 
Wit: 


with al Ng: Juices, it was relolved 3 ? 
Firſt , that gaing'to Lembeth Hexſe in war- 
like manner, to furprize the Arch-Biſhop , 
who-was a Privy Counſellor, Ciba bein 'with 
Drums, and a multitude, as t 
was, to the number of 300. prion) was . 
Treaſon. And.,:;:-- 
Secondly , It wis reſolved by ten of the 
aid Juſtices ſcriatim, that the. breaking of a 
(a e19oy: Traitors be in Durance, and ; 
ng them to clcape, was. Treaſon , al- 
—_ the Party did not know that there - 
was any  Traitors three, noo -the Stat, Q 
1,,K.6.c. 5. 
And {vo to break a Prifon , whereby Fe- 
lons eſcape , is. Jon without knowing 7 
them to be impriſon for luch offence, _. 
| Note ,| A \Compalling or. Conſpisacy to 
un-Mlevy War ,-is no: Treafos for there-muſt be 
any s (cvying of. War, Ae t fatts. | 


this DES 
aule Ka Tenching Adbeſu on. 20 the Sd 


vic il 7 ' Enemies. 


;.in- of » nan bk altibene «7.the ings, Ene.. Aſs £3. 

d 1 aics in his-Realm , giving to Rug ang * 24 +, 

hi omfort ip the Realm,or c] ewhepe, jt js Bigh =» 
ON, 


"Having 7 a you the w Few of the Stat. 


_At-W:5. E. 3.1. propoſe theſe Queries: 

Jy Whether -the delivery of a. Calile or, Fort Qu x. 
or van Enemy be: an Adhering to thy PAOBS <2 

an! nern £ " 


To deliver or farrender the Kings Caſtles R 
E 3 Or 


ret pe Kitgs Captkin' thereof to 


Encmy Withinthe Real, or with. 
fo, fard, 'S*c- 15 ah Adheving to the 
Kin Eh ys aiid conſequeritly Treaforide. 
by: ic AR of 25:E. 3i 
Qu. 1. ſhethicr the Aiding -6r taccouring of z 
Reb bejond $a a be Seaford mf 390] 
Reſp. "A, 1s e Realny'#t thi time of a re. 
cllion Ga 'Englmid ;'4iid'ont of the Re 
co.3.Inſt. bets aoth' fly 'out of "the Rear, whom'A| 
nb 54g Fl knowing his treaſon / doth aid''or ſiccour; 
pert | ot is fo Treaſon in 'A by the Stat. of 5h 
293, F. 45 bee the Traitor is moederny; 52% 
' Qu. 2. Utrum Exteri, qui cum Subditiscontts His 
| cifiers mild, Rebelles Fur babeudi ? - \ i 
Reſp. - An Ener y/ comin jti'6peri hoftility ito 
' Froland; ant taken ; FW either eXxecilted 
ther 4 y Its Haw or ranfoflied;) fot he” cannot 
Mar. f. * be indicteffof Treafon,forithat He- waS'ntvar 
145.4, Within the Prote&ion 'or Ligeance" of the 
Co.Li9. King, and the Indictment of Treaſon faith, 
T-\.,;,, Contts Ligeantiamſuam debitem."'" | 
Calc, | Burt if a Subject Joyn with a Foreign En. 
my, and come into England with him, he 
13; Elk, ſhall not Vetaken priſoner here cand ranſorbed 
ri 4 fr or of proceed with as an 'Tery fh3ll , bit 
If be taken-as # Tiaitor to ehe Ring 
Whether an E:gliþ Man born conſulting 
witha Foreigri Prince,to invade his Countrz, 
may be charged with High treaſor 2 * - 
'' | A Confuſtation was had concerning Join 
Cambadins Story Do&or of Law, the: Duke of Alvi' 
Flite ft 44 re" org whether he, "being an Engliſh Man 


0 ee! 2», born, 63 in Brabant had confalt with 1 
I Forcign 


SECSERET? 


— DF .S = 
YZ my = >. = 


the Laws of: Expand, a 


_ Gon, Britton, Fleta, and the Miyrour, 


Foreign Pring cabouriryading hip " 
and had thewcd the means of Inyaſipny mighs 

have bhecp charged;with ;High-treafim 2. The 
ckilfulleft Lawyer athrcd hathe anight<;2 

- Whereupon be _ axrai alin — 
to be chatped witt one. = cm ( "* 2 
other: things he RN (a TIDES 
Alva*sSeceetaiy theme eaglang, Oo, 
raiſe Jrelahad; into rebel Cx&rte the 

Scots tor btcak eo WEEN He 

refuſed to! ſubmit himlels. 10Txyal : bod:£9 

d-&hat; the 

Judges had no. power, 'pvgr tlhpthe 

was not* a Subjc& ſworn fo The Queed; of 
Ermglend ; bit t0'the King of)Speity Bug he 

was candcinaod/acct ding ztO, the: Ardinavy 

forme-of Nibil:dicir., and: fufferen the: death th £0: Lit 4 


of a+ Traitot- 3/>for that. n0iMpn 36am ſhake: . 3 Eliz. 


off his Countrey. whercin ke:;{s;þora;/mer- Dans 1260, 
abjuare his nativic- faile'; Of his Pelnee at Hs Doctor 
pleaſures NemePatrizes 1.964 ngtithohs exn- _ Go 
ere, nec Ligeantie debitum ejurare poſſit, With j;4 +. 
this Law dorhconqure the Cir Laws3Ori: Calwin's 
\ propria - 4p Ig. butt comonr;-wi exy- Caic. 


mere. Iv hi | a) abs T0: 


5. Touching F xſopney. 2 Ohinion 


LH EL 


| ic » Mon epuntenfcit the Kings: Great ar; [uſe 


| Pray Scaley Foaleyait bis Mapcygitis Bligh xccalog, 
| antient 


COTE agree: that this. II ba 

High treaſon by the res Law (as Bra-” ; 
The Forging of the Kings Coyn 15 _— abt 

treaſon , without utterance of itz for by the 

F 3 Act 


* 
bl 4 
{TH F 


8 ThelinofBNGLAND, 
AR of 25; E. 3. the Counterfeiting is made 
| Orte Morgan and tne others were indicted 
for Countetſtiting twetty Shilling Pieces 

Cro. 3: *f the Kings Coyn 3 and Morgan for uttcr- 
parr. ingthoſe Pieces to the i ings Subjedts, know: 
Morgans ing_ them to be counterfeir'; and being there. 
Caſe 383. upon artaignied , he pleaded Not guilty. And 
 Evidenee being pregnant againſt Morgan, he 
_ was found guilty, and the others were ac- | 
quitted : And Judgment given that he ſhould 
| be drawn and hang'd 3 but not to be quar- 
| _ , according to the opinion of Sramford 
of Re aL U- | 
| if Note, that by the Stat. of 5.'Ekz. to «lip, 
5.E1.c.11. waſh , round, or file , for wicked lucre -and 
. gain 15 declared High treaſon. So by the 
YA Statute c 18. Eliz. bak _— G Br 
18. E.e.1. niſhing, ſcaling or lighting of the - Ki 
rrmny. within this Realm, is High a= x7. 
Touching Money, the Civil Law ſpcaks 
thus: | nth 122 
_ ui falſam monetam percuſſerint, fi id to- 
. 21m formare nolnerunt , ſuffragio juſte paniten- 
' _ tie abſoluuntir. D. 48. 10. 19. De falſa Me. 
Falſa mo- UOngy 7 £ | 
_—— icungue Nummos aitreos partim raſerit, 
ex wate- partim tinxevit , vel finxerit * fi quilem liberi 
_ ſunt , ad beſtias dari : fi ſervi , ſumme ſupplicio 
nacdilte. ft debent, D. 48. 10% 8. | 25 hes 
—_—_— FT. OS ONE 
thofredus, 


6, aud 


” & 


de 

6, Ja? le: Fein into the Realm 
d | Comte yas Coy, 
es LOI 


I- If 2 Man: bring falſe Moanto thefook chis Realm 
Ws counterfeit to Ro Money 
tO ing the Maney to be falſe; to y ecwneys 
id or make payment , in; deceit; of: pur. Save- 
he raign Lord the King, and of his Pcapley.i it 
c- MW is High treaſon. 
Id Bute note, that the uttering of falſe Money | 
r- in England, though the Perſon-know..it - to 
4d 8 be falle and counterſeit to; the Likeneſs of 
the Coyn. of England, is no Treafen within 
the Statute of 25. E. 3. unlefs he brought 
it from-a Forcign Nation ; for the words 
of the Statute arc, Di Yome appoze. faur 
Poney en cel Realin. 
Having related the ſevcral parts or kinds 
of Treaſon, within the Statute of 25. E. 3. 
s I | ſhall add-theſe few Queries touching High 
treaſon., and ſoconclude, . -- 
No. Whether a mad Mau may. be guilty of Qu.1, 
"n High treaſon. 
BU Theantient Law was, that if a 'gaad Man Reſp. 
had killed , or offercd.to kill the King/,.it: 
was holden for Treaſon. _ and ſo. ig appears | 
i Wl by King Alfeds Law, befoxe. the Conguelt, £7 EY "a 
jo Il and-in;Beverleys Caſe ; for. the King is CaPMt per erley; 
& Salus Reipwblice , & a Capite bona wer Caſes, .: 
letuds trauſit in. ones, and. for; this; cauſe 
Kings Perſons arc ſo Sacred, that none may 
offer them-violence, without. being: guilty 
of High itreaſon:3 Ks Row eg _ 
/ 0m10's. F: 6. - EY 
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6  CTheLabcfENGLAND, 
| * | But now by tye Statute of 25. E. 3. and 
by force-of the words, Fait compaller cu 
imaginer la mozt3 he that is Now compos 
Co.3, Toſi, 9H, and totally deprived of all compallings 
f. 6: an@-imapinations , cannot commit bij 
Eo. Lit, trieafon,, by cortipatiing or imagining the, 
247, 6, Yeath of the King : for frioſug ſolo frrore 
pajturs and firor in the Civil Law: is con 
tiniats mentis allenatid, qua quis oma intel- 
lecju caret. 
If a Mancommit'Freaſon, md confeſſeth 
| the ſame, or be thereof otherwiſe convict, 
if aſtetwards he become de non ſane mamta, 
he ſhall not be called to anſwer z or if after 
Co.2.Inft, udegment he become de #9 ſanz memorie., he 
f "5 hall not be executed 3 for it cannot bo exams 
Lib.4. ple todbthers. 65 7, 
wal} The Civil Law: 
| nu admittis » qu ſua: monty" on 


D. 48 9g. Fi pet firorom aliqutis parentem detiderit | 
9. 2, imipunitus erit , Div: Fratres Feſcripſerant ſite 
per eo, qui per furorem matron neeaverats Naw | 
ſi ufficere » fitrore ipſe enm puniri? _ | 

Qu. 22 Whether an Alies reſiding here,cati commit 
High treaſon ? - ; 

Reſp. All 4lienr that are within the Realtn of 
Eng og Eg 1444, and whoſe Soveraign are in amity - 
Dyer th the King of Eygl4nd,are within the fo- 
I 44." Co. he of the King, and do owe a.Local or: 
lid. 7 Topicat obedience to the King are within Fo 
Fir + pond A& df 25. FE. 3; and if-chey cortanit Treaſon 
Co.3.Inſt, aSainfÞ the King, they ſhatl-be -paniſked as' 
fa%s, Triitours;'and the Irelidhment' ſhall fay con- 
 traLegeantie debitum, Whe- 


d 


| of Kerby and Algere , who were attainted 


Ta nun 5” TD ao —» cv & 


is tore jr Gentiam, ab Treaſon, Felony, Ad-: 


x Fk, 6 = Q ** £- 2 it 


Touching matters Criminal. 89 
Whether the killing of a Forcign'Arubaſſa- Qu. z. 
dour reſiding here, be High treaſon ?:. 

Albeit the malicious killing of an Armbaſ. Reſp. 


fabour be juſttbelli canſZ, and contra Jus Gen- 


tium, yet the killing of him is noi Tecaſon, 


withinthe Stat, of 25, E. 3. until itl be fo 
declared by Parliament, as it was in the Caſe 


Co. z. Tuft. 
My 


for the killing of Jon Imperial, Ambaſfadous - 

from the be of Genoxz but that Decharation 

was taken away by the Statnte of x. Mar. 
Whether an Ply ar 2B which raiſeth Qu. 4. 

Rebellion ahainſt the Prince to whom kit is 

ſent, may enjoy the of an Ambaſſa- 

dour , and be not ſubj th puniſkmarrit as ats 

Enemy 2. 

an Ambuſſudous hath by the Law of Reſp. 

Nations, and by the Civil Law ofthe Remax, 

forfeited /all the Friviledges'of an frnbaſh- 

dour , and is {abject ro-puniſhment, *. | 

If a Ambaſladour,fayes Coke, com 
mitteth here in dur Realtn any crime, hich 


Hil, 14. 
ih Eiite 
The Biſhop 


ultery/ or any other crime which is agaioſt .;, 


the Law: of: Mathous; he-loaferh the'Privi= o/ Roſles 
ledg and Dignity 
_ worthyof {0 high. 2 Platt; and may be:pa« Co 

HY viſhed Here waty other privice Alies,, 08 


of.an Ambaſſadour ;' 2s un» og - 


not- 4718 RNS PEPIN wes of f Reports. 

conſis +: Cre or Cans 1h 34 part. 
-Barif any ching be reabee!probjties by by eg 

any ACt of Parliament, PrivateL TINY 


from-of the Real, ne He raraoanir ret in 
fr: jave 'Gemtioem oor extra 


Gentanta, an 
hs fladour 


.TheLawof ENGLAND, 
Embafſadour reſiding here ſhall not b= bound 
by any of them: but otherwiſe it is of the 

_ . Subjects of either Kingdom, &c. And the 
reaſon why private Aliexs are bound by our 
Lib, ; c.2, As of Parliament , Private Laws and Cu. 
,. De ſtoms,, is given by the learned Grotins, vis, 
jure "belli Dia ad ionem_ Populi moraliter neceſ- 

ac Pacis. (2rixins oft., wt qui ei vel ad tempits ſe admiſcent , 
| quod fit intrando territorinm, ij conformes red. 

| dant ejtis Populi inftituris. 

Qu. 5.» Whether a Forcign Prince, by his dwelling 
' | and reſiding here, can commit Treaſon ? 
Reſp. - When a Foreign Prince: comes with Jeave 
| _ Into England, he ſubjects himſelf under the 


Protection of the King of England., and as by 
well doing heenjoyes the benchit of the Laws, 


G6 byill he is ſabje& to the Equity 
thereof, according to that ſaying of the Laws 
cots he As aot the benefit of the Law, 


| which offendethagainſt the. Law. Otherwiſe 
better were the condition of a Foreign Prince 


offending in another:Princes. Kingdom , than 
his that reigneth welE-He is thought alſo to be 
A Subje& , ; though nat originary yer. tempo- | 
Iary:; becauſe twoabſolute Princesin reſpect 
_ of Royal Authority; cannot be in one King- 
 dom-at once; and therefore it is a received 
Opinion of the learned inthe Laws, A King 
.  ; withouthis own Do $( except it be in; 
- | an Expedition of War) is but a privateManz 
rg Gin DOT EX- 


Marcover itis aid, chat fach 2 Prince by 
E ix offence ooh ———— his meer. 


ard 


it is when one hath;com 


: and that {uch are 
ſubject by their dwelling only and place of 
abode, might commit 'Treaſons and that a 
Prince hath power or Juriſdict, over another 
Prince that is his'equal as often as any hath 
ſubjected himſelf under the Judgment of his 
Equal either by 'expreſs words:or: Covert , 
Contrat, ot by offending within the Juciſds- 
&ion of his Equal, 

Vide Cambdeny Fliz.in 29.ycar of her Reign, 
touching the Queenof Seots. 


2, Miſprifiore f Treo OD, 

erg 1.4 MH Y< 319 

conching Miſprifiori, M heat to be 

principally obſerved; The Etyniology of the 

word, its Deſcription; its Droifon: yand the 
Paniſhment: therefore. +»: 


| FM "The Exymplogy or Origination the 


RL . nh -— che Fengck word 
which proper Y Sugar 
Compoſition in 


contempt z for (mes )in 


and abſolute Soveetiney 


3? k 


French lignitiech mal , as miz'doch he Ee Co. .Inft 


glifh: 'Fongues r iemilchance: II FI 
—_— riſen: | Rot 


_ . 
i # / os CI * p 
y 4 A Þ 
Tale inderfland 


Ny rear i gr TS 
hach<conmitted treaſon , and willed 
verhim'to the King or tothe 


any Magiſtrates bur doth conceal © the ates" 


offence under; thedegaec of tecalon | 
3..-Its Diviſion : " Miri- 


32  CThelawgf ENGLAND, 
Miſprifionof'treaſon is twolpld: 1. Pailive, 
called rvvge omiffionis , a5:18 concealment, or 
not diſcovery of treaſon ; And: therefore by 
the Statute of $.& E. 6. concealment or keeps 
ing ſecret of :any. High treaſon 6 is crc 


only Miſprifion of Treaſon. : | (hy; 
 13.£1.c.2, | Asfor exaniple's It. is; MiſpriGe on of High 
treaſon i in conccaling, 'of 4BuY from the Pops 
of Rome, 
pjerf.296 _ Sothe receivingof one that iath counter- 
Coynirs feited the Coyn » and comferting of 
Caſe. him, knowing him to have counterfeited the 
King Coyn, is but a Mifpxifion. © 
Be abu bmrogrnnyre , ponpetment of 
was T s as appearcth in 
the Caſtef theLord Scrope anno 3» H. 5, and 
by Bratlon iid. 3. f.218:#, $:419.ia |: 
And with our Common. Law; the words 
of —— to Abcroler axe agreable s t#z, £2- 
dem pans = A gn bujurmadi 
rardlarged.” 1:9. of. 
: 2. Aqive, anjladCriemcnewiifionk >. a5-iv 
committing ſome heinous: offence, under the 
3: rate a5. When: one x65 an old 
Scale of a Patent+to a' new. Patent off Non- 
Reſidence; this is holden. ar (prifior 
of Treaſon only, for it isangin 
Seale , unchnor evuntericitingf it 
/ Sort anrin know dfdrnynabgouuteriat, 
| and bring/te nc cots ſtrland hithcriwtp 
\q England, 'andurter it in payident $thisi}$ jay 
fa $700 a Milprifion, andmo Trefon.: 1/1 1 
4% + 2Sothe coinpatimgs orichaginations againſt 
the King bycword/erithparaiovtet AQ:Ji6A 
gh Miſpriſiog. * rot yi : i Ge The 


nSDTrERST MD A455 


oo vWw So 


"= 


4. The puniſhiacneof thibdfſence, -  - 

p- all Caſes: of. Mifprifon'of:Treafn, the 
party offendour ſhall forſeie his: Goods-and 
Dutie -: forever; 2, and the-profits |of- his 
Lands for tetme of bis:lie "and $0:be im 
prifodertdurin liteg}-d +4 4% riofy 4 WY 

From which puniſhment iGnay/ wil "a 
bimſtlf, tharknowethofamy Highttacgſon, he: 
ought with as much ſpeed as convettiently he 
may; to tevenl the farne to the King; br ſbme 
of his oY Ay of any" 4 9 —__ 
rate: i {DS Av 41) wan) : w 

Note, that in ery Trcalon ar&losy, 
included. Miſprifion , and where any e's 
committed Treaſondr Rlany ; the King may 
cauſe the ſame to be indicted, and many pk 


| Touthing matters Criminal ."_ 


bat ng og only; if he will, ) 1 OF > IS 
: 421 NIE | os BZ 
| "3: Robbing the Kings: Iiſa. : Zcrmerys: 
4617 POT! bt Culdtxs 
The Retbing cheKingnt ho Tecefmre, or. 
Mone ey.,iSaccounted Danamen ixaftimabile; for ny _—_ 
the Kaks Treathre- the finewof War; and: _ P 
the hogoncand Gbeny of the King in time of * 131.6 


Peace. 


. The@vil Law goth accord withourLawi in 


"expenſe, 
| rogext diligentia, - ner 
ang rar eve N.6.2, 10.2. 
Fourſcore and one perſons, ( whereof the 


were part ) brake into the Receipt, andfelo- #. i 12. 


niouſly 


 Abbor of Wetminfter and 48 of his Monks co.y tut; 


The Law-df DNGLAND, 
Rn TEE a hundred thouſand 
Ait theſe fourſcore and one were in- 
Fd of this felony , and committed to the 
Tower of Londoy, '&e: and this was the occa- 
_ the new building of both parts of the 
Exchequer,w which were before: of antibat build. 
: and weak. t 
'T puniſhment of chis crime in 'the Civil 
Law ,; #5 this: 
Sedona vl + interdiflionem, 


mn deportatio, cominet. Porro 
gar in Picum frm TE fiews omni prifiins. 
68 es 


6 Brides 


Crime Re- Bribery (Gayes Coke )4 152 areki MiforiGo 100, 
prexnds- when any man in Judicial place takes any Fee 


1h, or Penſion ,;Rabe or Livery; Gift, Reward, 
or Brocage of : any ſon that hath to do be. 
. - fore him any: way tor doing/his Office » of by 
* colourof his Ofee, but'of the King only, uns 
 lefs it be. of mear., and drinke,-and: that-of 


nal value, apon divers and grevions purihs 


ments, 


Having given you a deſcription of Bribery; 
I propoſe thife Queries with:Reſ6lutions 


on them 3-and. then ſhew what-the Civy: Law; 

| faith rouching Bribery; hd Reward) /.---+ ':, 

_ _» Whether Bribery can be: committed), als 

Wn. | though chere be no ſuit depending in foro cOMe' 


zentioſa ? + 
Reſp. Bribery may. be committed not only whih 
Te a Suit __ in foro contentioſo, but alſo 


when 


I, 


4 v0 


Ms WW wv 4% h +. 


= Fs 


«ro — — J 


when any in 42 henna any 10 

zute or colore Officit, though theze be no. Suic 

af all. - BBs 
For examp le; if the [ond Treaſurer forany Co.z. aft. 
gift or %Y ſhall make any Com f. 148. 
Controller, or any Ofkcer, or Miniker. of 

the King , this is Bribery , for: he ought to 


| take nothing in- that Cafe , by the Statutes Laws 


of 12, R. 2.c 2. 5, E, 6x5. 6.Co. Lite. £\234. ener 
9. Co. 3. Int. f: 1.54-Hobarts Reports Roy 'v. ,, 
Piſhop of Norwich £$--75- but that he oaks 
all ſuch Officers , and: Miniſters: of- tht 

and moſt lawfull Men , and.ſafficient foe their 
eſtimation and knowledg, Theſe La Laws afore- 
mentioned, made. contre crimen Ambntiec arc 
worthy to be known by all; but more worthy 

to be put in execution. for they prevent Bri- 
bery.aud extortion 5: They that: way 3 will. > 


a en to 11 RET =_ 


Whether this offence of Bribery «Lan bes, 
perpetrated, by one that hath a Judicial Place 


in the Eicelcfialfical Court - imma, hs 


The Statute of 5 E.6. c. 16. doth expaniny Reſp.” 
well to Eccleſiaſtical Office as temporal, 
which concern the Adminiſtration and exec- 
cution of Juſtice , and therefore any Chief Go-3.Jnt. 


JudigighOfecer Eecleſiaſtical;takinganything neg 
virtxte OX ealove Officis ;,; Of: Mecilic- 


or any Othet Tvevoxs 


_ rial or-Judicial, is guiley of Bribery..;i { Caſe. 


Touching Gifts and: Bribery , ahe wot 100. 
what the Civil Law faycss -. -: | 

Now in totum Xeniis abſtinere- debebit Thos: 1, De-Xe« 
conſul, ſed modum adjicere , ut neque morſe in ni:s,  - 
tonm abſtinegs , rieque  avore modum- Xenio- 
rum 


'94 The Law of ENGLAND, 
; wm excedat, quam.rom Divas Severns . & 
Imperaver  Antantgr ohgamtifiine apitels fon 
D. 4# 16, moderati , cujues epiftole verba hec ſunt: 
.6.'3» QGpantum ad Nenia pertivet , Audi| quid 
 Semtimus. Vetus proverbium ft, neque omnia 
neque quovis tempore , eque ab 0 
valde jnhumanum. eft , a nemine accipere + 5 fed 
aſfim viliſſimem eſt ; & omnia avariſſimum. 
/ jg non oft inhumanum. Nam & munera i 
exexcant oexulos ſapientum , ao pervertunt verba il 
rum : vernm bjc' afjtur { (aics Gothotre. 
dus ) de muneribus que dantzr Proconſuli , ut 
boſpite non ut. Judici, | 
Ke bic aperte | Xenza; & ut appellat quoque 
ik Fardiſconſultus , Xeniola , diftinguntur a 
dono & munere, ſeu mynerum qualitate ; Mlind 
| RO , elind Xenion P Xemolon. 
2, De Rt- 


is mMunns publice wry go yh Peck 
Purge ruMperuant , crimine # repetyndergne me 


, 


5 Exiortion. 


: | Raxprecion is a Miſprifon by wreſting,; or 

W_ unlawfhlly taking up any Officer by Colour of 

| his Office, any or valuable thing of 

or framany Man , either chat is noc due, or 

more then is, or before it be due , Ownod ou 

Lo, Litt, ft debitam , vel quod ct witra debjans, vel wn 
| 368.6, Femmpus , quod eſt debitam. 

of this crime it is ſaid, that in no other 

then 


won, 4s mw TY GQuas oo  NÞp aww 


Fi... 4 p—— a+ 
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Touching thaters Triminal. 


than Robbery 3 and another faith. that it is 
more odious than Robbery for Robbery is 
apparent, and hath a face of 4 crime , but cx- 
tortion puts on the vizor of vertue,tor expe- 
dition of Juſtice and the like; and it is evet 
accompany*'d with that grevious ſin of per- 
jury 3 we call it in Latin Crimen expilationis, 
eu concuſſions#. | 


and ExaCQtion arc all one? It is anfwered, 


But the Quzere may be whether Extortion 


.Co. Lit, 
Es. b. 


They are not; for there is this difference taken” 
between ExaCtion-and Extortion; Extortion 


15 where an Officer demandcth: and wreſicth' 


zgreater ſumme or reward ; than his juſt Fec; 
And ExaCtion is where an Officer or other 


Man demandeth and wrefteth a Fce or re-. 
ward ; where no Fee or reward 1s due at. 


all, = i 


6; Striking 'in the Kings Conrts-; where be 


refides perſonally; or by Repreſentation, 


IP I I" x " —— _ _ — 
A- $3 EPI 
.5 - 7 ha 


Tf any Man in Weſtminſter Hall, or-in any. Co.3.Inft. 


other Place fitting the Courts of Chancery , 
the Kings Bench ; the Common Bench, the 
Exchequer , or before Juſtices of Aſſize; or 


f. I 40s 


Juſtices of Oyer, & Terminer , ſhall draw, a | 


weapon upon a Judge, or. Jittice,, though 
he ſtrike not, this is a great Miſprifion, for 


the which he ſhall loſs his right hand, and A E. 3. 


forfeit his Lands and goods ; and his Body 


to perpetual impriſonment ; The reaſon is _ 


if 


becauſe it tendeth-ad impedimentum: Legis ter= 


re So'it is if in Weſtmizſtzy Hall, or any 
. G other 


e Þ 


. 


08 _TheLawofENGLAND, 
* other Place, fitting the ſaid Courts there, 
or before Juſtices of Athze, or Oyer and Ter 
| Miner, and within the view of the fame, a 
3- E'1% Yan doth fifike a Jury , or any other with 
Dyer 18** weapon , hand, ſhoulder, elbow, or foot , he 

| ſhall have the like puniſhments but in that 
cafe. if he make an aſſault, and firike not, 

the offender ſhall not have the like puniſhs 

ment. - ES 5 | 

 , One Peter Cary was indicted for drawing 
his ſword in Aula Weſtm. ſedentibus Cris, 

and in diſturbing the Sheriff, in making an 

Arreſt upon one T. by force.of a Bill of Mia. 

. \dleſex : and being arraigned and found guilty, 

had Judgment of perpetual Impriſonment, 

'and to pay one hundred pounds to the Queen: 

And note,that upon the evidence it appeared 

to, be upon the ſtairs, aſcending the Court. of 

'Wards, and fo out of the view of the Courts: 

'But' Popham ſaid, although it were out 

[the view of the Courts , yet if the IndiFment 

had been as it ought to have been ; viz. coram 

| Domina Regiaa , the Judgment fhould have 

| bzen,: that his right hand ſhould have: been 

'cut off ,, and that he ſhould fortcit all his 

' Lands and Chattels, and have perpetual 

' TInwprifonment, 

S* William Waller was indicted, for that he 

Cro. 3. in the Palace-of Weftminſter ncer the Great 
pir7,, Sr. Hall, the Juſtices in the Kings Bench , Char- 
4.7 + cery, and: Common Bench,judicially ſitting to 
Caſe f.37 3 hear Cauſes , made an aſſault, andaffray upos 
& 3-4. | Sr Thomas Reignolds, and beat him, in diftus- 
' | bance of the Law, and conternpt of the 

ah Rang, 


and tound guilty, becauſe the IndiAment was 
not, that he did it in preſence of the Juſtices, 


' nor in the preſence of the King, all the 


Judges agreed that the Judgment of cutting 
off his hand ſhould not be given; and fo ſe- 
riatim they delivered their opinions : But 
becauſe this offence was in the Palace; neer 
the Hall door , whereby tumfilts might have 
been made, and becauſe it was found ſitting 
all the Courts, and in diſturbance of Juſtice 
and Law ,. and in contempt of the King , 
the Court awarded, that he ſhould be im- 
priſoned for the ſaid offence during the Kings 
plea{ure, and ſhould pay 1000 pounds fine; 
Thus much where the King is preſent by 
Repreſentation. ul ou 
IF any ftrikes in the Kings Palace, where 
the . Rings Royal Perſon reſideth, he ſhall 
not loſe his right hand, unlefs he draw 
blood 3 but if he draw blood, then his right 
hand ſhall be firucken of, he perpetually 


impriſoned, and tined, and ranſomed,. 


By what hath been ſaid, a Man may per- 
ceive a great difference .between a blow, or 
firoke in, or before the ſaid Courts of Juſtice, 
where the King is repreſcatatively preſent , 
and the Kings Courts, where his Royal Per- 
ſon refideth 3 for in the Kings Houſe , blood 
muſt be drawa , which needeth not in, or 
befOre the Courts of Juſtice , when the Judges 


are doing of that which to Juſtice apper- 


King , &c: and upon this being arraigned , 


33.H. 8: 
Go IZzZ, 


taineth ; and the reaſon is, Brig Fuſtitia fir 


matur Solzum, Z 
| (72 7: Rontse 


68 c. , 
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7, Roms. 


\ A Routis when People do afſemble them- 
{elves together', and after do proceed or rid, 
or go forih, or do move by the 1uſtigation 
of one or more, who is their Leader: This 
15 called a: Rout, becauſe they do move and 
' proceed in Rofits and members. 
| Alſo where many aſſemble themſetves to- 
_ ' gether*upon their own common Quarrel, and 
 brawles, as if the Inhabitants of a Town 
' will gather themſelves together; to break 
' hedges, pales, or ſuch like, to have Common 
' there, or to beat another , that hath done 
Co, 3. tothem a common diſpleaſure, or ſuch like, 
Ir:ſt. 175. that is a Rout . and ayainſi the Law, al- 
ZOOS: li. though they have not doae, or putin cxecu- 
TON] tion their miſchievous intent . if fo be they 
+ | , dopgo, ride, or move forward aftcr their firſt 
. meeting. > | 
Note, that there is diverſity between com- 
\mitting of a great Rout , or the like, and 
| Levying of War for example, as if three or 
four, or more do rife to burn or put down 
Co.2 In? an Incloſure in Dale, which theLord of the 
p51 -* Mannour of Dale hath made there in that 
particular place, this or the like is a-Rout, 
a Riot, or an unlawtfull Aﬀembly , and no 
| Treaſon, Le | 
' But if they have riſen of purpoſe to alter 
' Religion eſtabliſhed witkin the Realm, or 
Laws, or to go from Town to Town ge- 
 nerally , and to caſt down Encloſures , this 
HY ! 15 


Touching matters Criminal. $ 
1s 2 Levying of War though there be no a 
great number of Conſpiratours ) within the 
42 perview of the Statute of 25. E. 3.c. 2. be- 
, cauſe the Pretence. is publique and genera], 
and not private in particular. As It was re- 
? Þplved , Paſch. 39. Eliz. by all the Judges of 
- England, in the caſe of Richard Bradſhaw 


Miller, Robert Burtoz , Maſon, and: 
p others of Oxfordſhire, : 
p Riot. 
k ot 
n. Riot ( in Latine Fiotum) cometh of the Co.3.1nſt, 
WW French word Rioter, id eff, Rixari; and in +176: 
5 the Common Law fi gnifheth when three or 
- more do an unlawtul Act, as to beat any 
- WJ Man, orto hunt in his Park, chaſe or warren, 


Y WM or co/Jenter or to take poſſetſion of another 
Mans Land, or to cut or deltroy his COrn, - 
grafle or other profht, &c, _ 

- MW By the Statute of 17. R. 2. and I3- H 4 19.7. 
d W'che Juſtices of Peace', and Sheriff areto arrett © 8-13. H: 
r Wl thoſe that commit Riot, and to record: that + © 7* 
n WF which they find done in their | NG againſt 

Ws the Law. 


It Each Man that is able - to helpto re- 2-H. 5.8, 
' WW preſs Riots , upon pain of Impriſpament, a0 
O to make tine to the King, 4 


Evans , and Cottington and 7. others, were 
xr il indicted for a Grand Riot , that they with 
I others there named , to the mimher of 1000. 
by perſuns, made. a Reſcous , and aſſault upon 
*% | Hexry Smith a Baylif , who by virtue of a 
> U Warrant upon. a Bill of Middleſex , againft 
a 3 | Wikia 


; Hh 


$02 | ||: TheLawof ENGLAND, } 

| : William Cleer . had arreſted him, aud was car. 

rying him to Priſon, and they procured him 
to eſcape. The Arrcſt was at Charing Croft 
in the Pariſh of St. Martins ; aad after the 
Arreſt, they affaulted the Bayliffes, and beat 
them and the Bayliffes putting the Priſoner 
into an houſe for ſafe keeping againſt the tu- 
mult , they aſſaulted the houſe 3 and notwith. 
ſtanding a Juſtice of Peace, allifted with three 
Conſtables, made proclamation for keeping 
the Peace, and for their departure, yct they 
continued their aſſault , breaking open the 
houſe , and with ladders taken from th: 
Kings Houſe of White-Hall, ( where the 
King with His Court was reſident) upon the 
24. of March 13, Car. in the afternoon of the 
{aid day, made this Riot and Reſcous, and 
earryed the Priſoner away through the Kings 
Houſe , and cauſed him to eſcape. Upon this 
Indictment 9, of them being arreſted, plead- 
cd Not-guilty, and 4. of them viz. Evans, 
Cottington, Groom and Heatly beingarraigned, 
were found guilty,and 5. of thetn were found 
| Not-guilty » but againſt three of them was 
probable evidence, that rhey were aiding to 
this Riot and Reſcous, but the Jury acquitted 
them, wherefore becauſe it was fo great a 
Riot, and offence, being committed fo neer 
the Court, it was adjudged, that the ſaid 
four perſons, which were ſo convicted, ſhould 
be committed to Priſon , and every one of 
them ſhould pay 500. pounds fine to the 
King: And that every of them fhould fiand 
on the Pillory at Weſtminſter , and TY 

; Cro 


| 3 Ee | 
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Croft, where the Riot was done; and that 
Thomas Groom, who was a Cobler, and cn- 
tered into the houſe with « drawn ſword, and 
a kettle upon his head, as an helmet to defend 
himſelf, ſhould fiand on the Pillory- with a 
ſword in his hand , and a. kettle upon his 
head , and ſhould be bound with good ſecu- 
ties for their good behaviour , before they 
* MW ſhould be delivered : And the three which 
re WW were acquitted , againſc whom there was ſuch 
ng I probable evidence, were bound to find ſecn- 
WY) WF cities for their good behaviour. 
the Note, An unlawful Afembly is when three co.;. Inft. 
h: MW or more aſſemble themſclves together , to 7. 175. 
ne WF commit a Riot or Rout , and do it not. 
he One or more, ſayes the Lord. Coke, may 
ne i commit a force; three or more may commit 
nd WI an unlawful Afembly, a Riot, ora Rout; A = * 
85 WM multitude ( as Some have ſaid ) muſt be ten, ©; 2. Inſt, 
"is Wl or more. Multitudinem decem ftaciunt. And /., 155, 
d-  & ( aid they.) it is id, de grege bominum, 
7, WM Put Coke tells us, that he could never read it 
d, WF rclirained by the Common Law to any certain 
nd WF number, tbut left to the diſctetiou of the 
25 Wl Judges. : 
< In the Civil Law thus : Decem homines po - 
&d pulum , tres Collegium , duo Congregationem, & Bartolus. 
Wl quindecim turbam conflituunt in Fure Civili, ſed 
IT Wl Zzre in Communi Anglie tres titrbam faciunt, 


Co. Litr, 


f | % 
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9. Aﬀeraies , Single Combats , and Chat. 
lenges , KC | 


om = KK _ = A 


| +. thegle | Single Combats, or Duels between any of 
combat, the Kings Subjects of their own heads, and 
for private malice or diſpleaſure, is prohibited 
by the Laws of this Realmz for in ſetled State 
Teerack by Law, no Man for any injury 
whatſoever ought to uſe private revenge 3 be- 
cauſe it belongeth to the King , who is the 
Supream Magiſtrate, and Gods Lieutenant on 
Earth, And the Law herein is grounded 
upon the Law of God Dent. 32. 35. Rom, 
12-19. It isalfo againſt the Law of nature, 
and Nations; for a Man to be Judge in his 
own proper Caule , eſpecially in Duels, where 
' fury, wrath, malice, and revenge are the rules 
of the Judgment. 
| Hince#, fayes one, qurd Legum reperts ef 
ſa ra reverentia, ut nebil mans , nibil proprio 
ageretur impulſe. Onid enim a bellica confu- 
- fione pax tranquilla diſtat , ft per vim litigia ter- 
| minantur ? 
Cj, Put it may be objected, that it is lawful 
*- Ex vim 74 repellere , therefore private revenge is 
= | | lawful; The reaſonof the conſequence is be- 
i | cauſe by reverg? torce by force is repelled. 
Reſp. It 1s anfwered; That the antecedent is not 
| |} _Smplyand univerſally true : Vim vi repellere 
' Licet cum moderamine inculpate tutele, in caſu 
ultime , & indeclinabilis neceſſ tatis , not Jemper 
© quocumque modo, 
Note, that Duels are  Jawful, if they arc 
warranted 
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Touching matters Criminal. 
warranted by publick Authority, ſach as 
heretofore our Tryals by batail, ad proban- 
dam veritetem litis ; and ſuch was the Duel! 
betwixt David & Goliab , which was grucken 
by publick warrant and authority, 

V id. more of this in Grotius lib. 2. c, 1. nw. 
15. & __ #8. 10. | 


Note further, that albeit upon the Single - 


Combat ( that proceeds not from publick au- 
thority ) no death enſue, nor blood drawn, 
yet the very Combat for revenge is an Afﬀeray, 
and a great breach of the Kings Peace, an 
Aﬀright and terrour to the Kings Subjeds , 
and 1s to be puniſhed by fine aud Impriſon- 
ment, and to find ſureties for their beha- 
viour, - 

- When any Aﬀray is made by. Single Com- 
bat, any ftander by, that is no Officer, may 
endeavour to part them, and prevent further 
danger, and the Law doth encourage them 
thereunto, for if they receive any _harme by 
the Aﬀrayours, they thall have their remedy 
by Law againſt them and it the Afﬀrayours 


103 


Afﬀray. 


Co. 3.Inſt, 
f- 178. 


rcceive any hurt by the endeavouring only to 


part thein , the ſtanders by may juſtify the 
fame, and the Aﬀrayours have no remedy by 


Law. But if either of the Parties be ſlain or g x. ,. 


wounded , or ſo ſtriken as he falls down for Cor. 295. 
22. All 


dead, tn that caſe the ftanders'by ought to 
apprehend the Party ſo ſlaving,, &c. or to en- 
deavour the ſame by the Hue and Cry, or cle 
for his eſcape they ſhall be fined, and Impri- 
ſoned. But if the Sheriff, Juſtice of Peace, 
Conſtable,or other Conlervatour of the Peace 


. do 


Pl. 5 


6. 


The Latzof ENGLAND, 
do not part the Aﬀrayours, for the preſerya« 
tionof the Kings Peatc, and apprehend them 
being within his view, or do not his utter. 
moſi to part,anid apprehend them,they may be 

1mmpriſoned for their neglect thereof, for they 
may command others to aflift them, and 
| | therefore the rule holdeth in them 3 qui ox 
(3-7 prohibet, cam probibere poſſit, in culpa eſt; 
eding. And ifany be commanded to affiſt them there, 
ſetilds caſe, 1n , and retuſe or negle& the ſame, it is a con- 
| tempt in them, to be puniſhed by hne and 

Impriſonment, 
The words Afﬀeay and Aſſault be indiffe WW i 
rently uſed of moſt Men, and that alſo in fome I : 
of our Book Caſes; bur yet ( according ta il c 
Lambard:s opinion ) there w:-ateth not a juſt WW þ 
_ difference hetween them: For Aﬀray is de» MW » 

rived of the French ( Effraper ) which figni- 

ficth to terrify or bring fear , which the Law I a 
underſiandeth to be a common wrong , and 
therefore is it enquirable in the Turn of the 
Sheriff, or in a Leete 4. H. 6.10, and 8. ©; 
4+ 5. otherwiſe it is of an Aﬀault,as it ſeemeth 
by thoſe very Books: yet may an Afﬀray be bi 
without word. or blow given; as if a Man & 

- _ ſhall ſhew himſelf furniſhed with armes, of i > 
| weapon, which is not uſually worn and born, ; 
it will firike a fear into others that be not 

armed as he is: But an Aſſault, as itis fet Wc 
ched from another fountain, namely from the Þ. 
Latine Aſſaltzs , which denoteth a leaping y 

Cor flying )upon a Man: focan it not be per- 1, 
formed without the offer of ſome hurtful Pe 
blow , or at the leafi of ſome ys 

An 
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Touching matters Crimſnal, 107 
And therefore to ſirike at a Man( although 

he were neither hurt or hit , with the blow) 
was adjudged an Aﬀault 22. Af Pl. 60. For 

this Aſſault doth always neceflarily imply a 

hitting and therefore in Treſpaſs of Aﬀault 

and Battery , a Man may be found guilty of 

the Aﬀault , and yet be excuſed of the Bat- 

fery. 40. E. 3. 40, & 45. E. 3. 24- - 


3. Challenges. Co.3.Inft- 
If any Subje& by word, Meſſage , or Writ- f., 158. 
ing challenge another to fight with him, this Y, Hobarts 
is an offence before any combat be performed, —_— | 
and puniſhable by Law, and it is contre Pa-, ; wir. 
cem , Coronam, & Dignitatem Regis. For, pro= len f. 62. 
bibetur cum aliquid, probibentur etiam media Hickes | 
ad iliud tendentia. $f 215g 
The means of ſuch evills as well as the end 
are to be prevented, 
| io, Libells. | 
| A Libel fignifteth a criminous report of 1 
' Wl any Man caftabroad., be he Magiſtrate, or 2 
private Perſon, or otherwiſe, unlawfully pu- 
bliſhed in writing , and therefore for diſtin- 
Gion ſake it is called an Infamous Libel, or 
Paſquil. z 
It matters not whether the Libel be true 
or falſe, or whether the Party be of good 
fame or ill fame ; for it 'inciteth all the ſame 
Family, Kindred, or Society to revenge , and 
fo tendeth by conſequence to the effuſion of 
blood, and to the breach of the publick 
Peace , and therefore ſuch Libelling , be it 
frue or falſe, is puniſhable by our Law. 
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The Law of ENGLAND, 

It was reſolved in the Star-Chamber 4.4, 
1 ' | Eliz, Hallywoods Cafc,that if any find a Libel, 
' | and would preſerve himſelf out of danger, if 
| | tbe a priyate Man, the finder may either 
burn it, or preſently deliver it to ſome Ma- 
eiſtrate but if it concern a Magiſtrate, or | 
Publick Perſon, he ought to give it to the 

Magiftrate. | | | 
[1-1 One Feffes was indicted for that he _ex- 
Cro. 3. hibited an infamous Libel, direFed unto 
part. rhe King, againſt ST E4. Coke, late Chicf- 
Ty es eale Juſtice of the Kings Bench, and againſt the 
(#75 faid Court, fora Judgment'given in the faid 
| ___ Court, in the Caſe of Magdalen Coledge, 

| affirming the ſaid Judgment to be Treaſon 
|! | and calling him thercin Traitour , perjured 
*. | Judye, and ſcandalizing all the Profeffours of 
the Common Law , and containing much 
other ſcandalous matter : and fixed this Libel 
upon the great Gate at the entrance of Wt, 
minſter Hall , and in divers ather publick 
Places: And being upon this arraigned, prayed 
that Councel might be a\ligned, which was Il «: 
granted, and he had them, but would not ill {+ 
be ruled to plead as they adviſcd ; but put in Ill /e 
a ſcandalous plea , and infifting upon it, afhr- Il i: 
n:ied that he would not plead otherwiſe, 
whereupon it was adjudged, He ſhould be 
committed to the Marſpall, and that he ſhould 
ftand upon the Pillory at Wef*minfter , and 
Cheapſide with a Papcr mentioning the of- 
tence 3 and with. ſuch Paper be brought to all 
the Courts at Weſtminſter.and be continued in 
Priſon until he niade his ſubmithion in every 
| 1 Court 
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Touchfing matters Criminal. Io7 
Court 3 and that he ſhould be bound with 
{areties to be of good behaviour during'his 
life , and ſhould pay a thouſand pounds tine. 
Adam de Ravenſworth was indicted in the 
Kings Bench for the making a Libel in writ. 


ing , in the French Tongue, againſt Richard PISS 
of Snowſhal , calling hin1 therein Roy:de |Ra- ,,,71ge 
verers , Ec. wheupon he being arraigned , Rot. g24 
pleaded thereunto Not-guilty, and was found Ebor. 
uilty, F:> [ 
So by what has been ſaid, a Libeller or pu- 
bliſher of a Libel , committeth a publick of: _ 
fence, and may be indicted therefore. - Tr 
The words of the Civil Law touching Li- 
bellers are theſe: SE 3 tb | 
Injuria committitur > fi quis ad infamiam a- Tug, , 
licujus Libellum , aut Carmen , aut Hiſtoriam 4. x. 
ſripſerit , compoſuerit, ediderit , delove malo fe- 
cerit , quo quid eorum - fieret. | . 
$7 quis famoſum Libellum ſive domi, five in coq.g, 36. 
publico , vel quocumque loco ignarus repererit : De famoſes 
aut corrumpat priuſquam alter inveriat , ant Libellis, 
nul confiteatur , inventum. $1 vero non figtimn 
eaſdem Chartulas , vel corguperit , vel ignt con-: 
ſumpſerit , ſed vim earum maniſeſtaverit : fciat - 
ſe quaſi authorem hujuſmodi delifi capitali ſen- 
tentie ſubjugandum, | 
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11, ed lot, Falſe Rumours, and ſlan- 
| derons news. 


None ſhal report flanderous news whereby 


R diſcord may ariſe between the King and his 
3-E7 6-34+ People, or Great Men of the Realm : And 
| he that doth fo ſhall be taken afd kept in Pri- 
ſon,until he hath brought him into the Court, 
which was the firft authors of the tale. 
| 2.R.2, The penaltyis the ſame tor telling ſlande- 
&E. 5- . rouslicsof the Great Men of the Realm, 
32.8.5; Butby the 12, R.2, it is enacted;that when 
'6. 12. anyſuchis taken and impriſoned, and cannot 
find him, by whom the Speech be moved, 
that he be puniſhed by the advice of the Coune 
| jigs.» the ſaid Statutes, 
| Titer Les Note, the Law before the Conqueſt was; 
' es Alva- That the Anthor and Spreader of falſe Ru. 
7141 28. mours amongſt the People, had his tongue 
cut out, if he redeemed it:not-by.the eſtima. 
tion of his head.  _ 

To conclude ; It may eaſily and manifeſily 
appear to all ſuch as have been converſant in 
our Chronicles , how pernicious and dange- 
to this our Kingdom, unlawful Aſſemblies 
and falſe Rumours have been in all precedent 
Ages yea, ſuch as at the firſt were very ſmall, 
and inconſiderable, and began upon very 
fmall occafions , yet not being repreſſed in 
time grew to ſuch greatneſs ard height, that 
they afterward put in hazard the State and 
Government of this Land : And therefore 

it is bchoveful and good wiſdom for all Ma- 
| | _ Liſtrares, 


Touching matters Criminal. 
pilirates , and Juſtices of Peace to endavour 
by all good means to quench the beginnings 
and firſt ſparks of ſuch offences, as knowing 
that for want of timely reſtraint, they may 
ſoon. grow to like danger again, 'And the 
axiome in our Law is: - 

Intereſt Reipublice , ut pax in Regno conſer- 
retir , quecumgque paci adverſentur provide dee 
clinentrur : 1. e, | 

It it moſt neceſſary in a Common-wealth 
to provide, that tranquility and peace be 
continued in the Realm, and that all things 
being, contrary thereunto , may by foreſight 
be eſchewed. | 

Thus much of the firſt Part of my Treatiſe, 
I proceed to the Second, | 
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C ONCERNING Judgments Criminil ; 
I ſhall preſent theſe particulars , worthy 


of the Candid Readets obſervation : 1. The. 
Definition of puniſhment. . 2. The Had of 
puniſhment, 3. The Diviſion or ſeveral kinds 
of punifhment found in our Authonrs.. 4. 'The 
ks to be obſerved by our Judges for the in- 
flicting; of paits or puniſhments. ., 5. The 
circumſtances to be Ga, 244 in relation to 
paniſhmetits. 6. The perſons tg be confidered 
in Criminal Judgments... 7. The matters of 
Judgenents Crimjnal. $8, The JudiciabAQs, 
according to our Law: 
Of theſe in their order: 


i. Of the Definition of priniſoeent, 


SZ Þ 


Puoiſhment in gencyal Egnification. is; 
Malum paſſionis quod infligitur ob.mlaluns aftio- 


nic 3. but particularly it is defined by Vf Horn ire cis 
thus: Papne eſt a latisfagign de Tadpole, [i 12. þ 


oe de pechee 


| I” 
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The Law df EN GLAND, 
: 2. Of the'end of pratiſoment. 


The principal end of puniſhment in out 
( Law is, that others by example may fear to 
Co. 3.Inft. offenſfl , "Ot pane nnins fit mttics mutorune, and 
4.4. @— ah therefore a Man that is 01 compos mentis, or 
CO at Infant that is within the _ py"; 
[Caſe 124, i5 not(un Yome)within the ſtatute of 25, 
4 b3.H.7; 3. c. 2. de proditionabus 3 for the end of _- 
1.0, ment isthat others may be deterrcd from the 
perpetration of firmlar offences. But ſuch pu- 
niſhment can be no example to mad Mcn, or 
Infants, that are not of the age of dis 
ſcretion. ” 
'Tonching the end of puniſhment, I ſhall 
offer thefaying of Dximilian and Seneca. 
Dreintelian hath theſt words: Omnis pans 
Rontam ad delifium pertinet » (nam ad exem- 


plam, 


 Fentca thus : Tr vindicendis injuriis bee 


tris Lex ſcywma eft, que Princeps quweque fequi 
3 #4 ant enm It eme ?, ant i 
panac; 


exteros meliores red1st. ant ut fwblatis 
mals ſeenriores caterivivant. | 


g- Of the Divifions or ſeveral modes of 
puniſhment. 


The kinds of modes of pa 


| DeC.C. 
7&F 6 21, 


A 


, where by de- 


; BY wy nentsarc affereed are c ER Bratton: 
2B cos" oy 6% »i qredem que edimennt vieem, vel mem- 
W | « af 
Lb Aionie bra : : ſiolt que- axferunt Civitatem,, Bu Er, 

$4, Provinctann. 0 _ fume contine 
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prrperunms vel ad. _ bel eoercitionett” ([. 
Impriſonamentum , 'v , ad ttmpus , wel: ad; pers 
prexum. - Bugit: Que Tutigationem , verberatioa 
nem , panam P iloralem, & Tymborslems & da- 
munn cum infamia inducurit ©. ſunt than qhe- 
Jam que dignitatis & ordinis 1ducient defteſis 
tionem vel altenju atius Privatzonem,, vel! ; pn” 


ables YES fer 4 9971 0c Elie 


The Diviſlon of Flets is thus: \. 
Perſonal inm injiixiarum ,' quizdand ſunt chk 
ninales ; & quzdam Civiles :  Criminalinm 
Tedam ſententialiter mortem: RIO » ques 
dam vero Minime; | 
rp thas: Of F gelgs violcat e be two 
ts, Corporal and Pecaniary 7 x 4g 
ome be wiveral: and ſotnebe-Fenial. : :,: : 1: 
Having giveu' the Reader the ſeyetal pus 
niſhments m our Law's it :will-not be amiſs 
to ſhew briefly the ſeveral forts of iflictions 
uſed amongſt the Jews and Komans, «+ 
1. Amongſtthe. Jews : Their prnilliciients 
were either Capital, or not Capital : Their 
Capital contained four ſorts of Death: 1. Las 
pidation or Stoning; '2; Cotabuition crbutn- 


cation Or Strang lings $i 
The mannet of burning was titoſalds fotite 
they burnt with wood and fagots,. this was 
terned by them, the Burning of: the Body: * 
0hers they burne. by oe Heng hot 
lad , in at theitny 
to thei bowels ' killed 7 ngrhe partes 
their : Body vectiai 3 andithis'was 
termed-vhereſores the burning man. 


I, & 
ings 3. Decollation or MMI: 4: Suffo- Eeclehant 


nag. 


Lit} ts 
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{ The teffer pimiſhments not Capital, were 
chiefly four ; 1, Impriſoncment 2 2. Reſti- 
rution : 3. Talzo or Retaliztion: 4- Scourging, 

2. A the Romans : 

- Puniſhmenes publickly inſticted on Male- 

| Godwins fftors were cither Pectimiary mulcts or 
Romer &, © al puniſhments Fhe wPecuniary 
I; '* mulcts werc ewo forts , cither an appointed 
7 "#4 i, ſum of money: was required of the My 
. over ; and then it was called Msl&a 

' his' whole. State was ſciſed on, and then i; 

.-*  wastcrmed a Confhifcation of his Goods. 
| The Mult was twofold , the one termed 

' Mauls Supremes, the other Mulils minima. 

Again 3 The Corporal puniſhments were 
either ſuch as were Capital, depriving-a Man 
of his life: or Caltigatory,, ſuch correcions 
as ſerving for the humbling and reforming 
5: the Offender , or for the deftroying of 

im. 

[Thoſe puviſhments that deprived of life 
m ordinary uſe, and of which there is moſt 
frequent mention in Roman Authors,are theſe 
which follow ; Furca, Crux , Carcer , Culew, 

Equelens , de Rupe Terpeis Dejedtio, Scale, 
Gemonie , "Tunica, Ge in gladixem > i 

- Laudum, dt beftia. | 
Note » That Capital puniſhments wert 
 fornefime taken in a Civil acception for the 
lofs of freedom, which the Romans called Co 
itis deminutionem , disfranchizing 3 becauſe 
in every Free-Man tlius disfranchiſed ; one 
hcad of the (C ration Was as it were cut 
off: and te when is A 
caKen 


SEES oO? = fo 


called Virimwm f3 


Tourhing m 
cken for-the Joſs of ones es and this they 
licqwrn « ©: 

Thus much of the kinds of puniſhments 
uſed amongſhthe Englith, ; Jeves 1 and Never 


' 4- Of the Raves for infling penifurntee = 


- The Rules that concerg the Infligiow 'of Po 


paniſhmenes are theſe following. 


| Reſpierengum' eft Tudicontiz110. quid: | out FO 


HS , ant remifſing. ce 
oſcit , nec enim ant 


? everitatis 
gloria affeAonda. tft ; jed propenſe 


NOM, guar eauſa: de- 
cares clementia 
Jade 


cam aliquo termperamentd nitatis foe 
Et pene' pry eter quane. 


wb il 
rande. ' 35. 


Sts , 
2. Pena gravior cls Dogew, poſes, , ot h "A 
mationem confervats . Qr 3105 ++ Maas b 50- 


Majore pans. affeltvs | quay; Legibns, fates 
tum eſt , 02 off infamis. 77 ac} 
With this Rule ig ourkav, the EnritLos 
Text doth concurz _-:-* 
: Pang gravier whe Lean inopoſita exifime-; 
tionem cynſervat : nt & conftitminm of, & reſpon- 13 


ſum :  38- -prts fi exm , qua parte bonerum muj-. kAcT 
#ari debwis , Praſes relegavers 3 dicendum: erjt 


 duriori ſemtentis cum coprauſatl de enifioms- 
tione ej , jdcircoque non efſe infamems.., 
3. Carcer ad homine- che rats * 
pugtiendos. haberi debet ; And thercfoxe where 
the Law doth require a3, a Priſoner Foule 
3 : 


6 | 
} -. 


gueque res poſtulat ; fiatwrndum ;- Tu deviorebus nr att: ti, 
cauſis 4 lexttares; eſe debent , ad rave JA 34c16-:4e 
graviorihus nutem. penis 3 ſeperitatem 3 ation. 


IT7: 


D. 3.2. . 
3+ 7 


' Co. Lit, 
þ mo a, 


inf, TY 


71F Want pared ; 
ruth it ſalva'$h aria cxſtodia,' yet that 
without pain or tormene-to the Pris: 
mag If; 92: 
4 For ſevers Fact \Tuftitia'\ m wor inhuman 
acit, 
Wirkr-our: Low: Is" agreable'the Law I”- 
ial. 
\.D, 48 19, Solent: Profidir #- earcert- contineudos "7g 
3.9, mnare , aut 5" 12h vracuclic contiheautar , fed id 
7 eas facers 'H08"opd#tet © 4nt Hmjuthonodi pang 
mierditia ſunt, carcer erin ad contimmendos bo- 
mines; non ad prnientos huberi deber. 
Co. lib, 4. * Fa Nomo' Lis \puniricr pro todem delifio. 
Fas & "Tn Appcatone H. counted that the De- 
Lees Cale fendant ye. febnico maimed: him im his teft 
443  hand,'the Deferidang pleaded; that before,&sc, 
he Plaintif evonerdin T reſpaſstor the ſame 
Batxery { avd woandin, * han, x-ee and fa» 

_ >, tisfationacknowledged; reſolyed , that the 
| Bavis pobd ,for where the Plaintif is. to: re- 
cover es only. 3(as in this' Caſe of Aps 
Pall ) he ſhi "OE be ewice farished for the 
bar thing- 

: Pie Qo. lb, Door Bonhanis Caſe 11, 

4 b. lb. 11. _—_ e R:3h 
6.2. I #14 pro aNehd fadto non oft pune 
442. hþ oh | Ea it guilffeſs can be ade ry for a 
mages Fs --bthers faiilt : And the veaſou is becauſe we: 
Reports | *oblipytion to puniſhment bath bis'riſe from 
Moore. v, deft; which beiny only perſonal, cannot 
; "I bf. . en, an6ther., A her __ at tO BY in 
& k bs 4 VS 


"The Rules'of the Civil Law do run with 


"Out! "Law. | 
Onnis 
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Omnis noxalts attio caput ſequitar, Juſtit, 

bs $o=m" | = ; 
Et delifja & toxe ceput ſequuentny. D. 16. 

3.1.18. | 

Delifnm injuris adfelti perſonam nay egre- 
6. Panam itt corpus patitur , qui it ere nibil 

habete -. EE, le H. po 

. By the Statute of Weſtminſter x. c. 20. de 


 Maleſoftoribus in parcis, it.is caaRed, that if _ - 


aty be attainted at the (uit of the Party , he 
fhall be fined , if he hath whereaf, if agt, he 
ſhall be impiſaned, -— ... | 

This rule holdeth good in the Romans 
Law. Vide D. 48 19.1. D. 2 4, 7+ 3+ De 47- 
7,. In dubiis interpretationibus ad mitiors Cong. Inft. 
defleBendum et, | f. $6. Hob, 
_ And therefore general Adts of Parliameny, ReP*rts- 
which infli& puniſhment , viz. ſuz fezfeicuze "0 oa | 
de C0245 & ve Avair, Ec, ought not to be ex- 
pounded to extend to life or member, but 
o This holds good alſo in the Imperial 

W; 7 

| In panalibus|caufis benigtius imterpretane D- 59: 17- 
dum eſt, | I92. I, 

Tnterpretatione Legum pane molliende ſunt D. 48. 
potins , quam aſperanda. Eo TR 
Tudicandum oft Legibus , non exemplis, * Ys 3. 
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5. Of t the circumſtances that ought to be wrightd 
_— Pleas of the Crown, 


120 


| - Inallcrimes or offences oublick; that are 
| Bratfen. brought before a Judge, arc to be conkderey Ng 


tb, 3-6-5. fix heme ngete 
de gentri- 


bus pone: = ut in poorer. que imputts 


be Adin 
nibus Crt- 


iigs Locw, qui vor Kt dew p es, ve} 
ſacrileginm, & rome boc minor Py vel 
#1gjor. TF 
4+ Tempng, hoc difeeimie pradonem a "fab : 
& a Burglatore , - faremque diurunm a noliu "i 

'$S. Dwantitas : bac diſcernit furem ob Am 
go , phus enim vc quer gregers Jerry 
qnans qui ovem. '' 

' 6, Eventus ut ut fi ex volunt ate > conſis: 
tia certs fecerit quis aliquid, fient bomicidinm 
ax ex events: Et ſecundum hoc, ant erit felons, 
aut infortuninm. 

Gothefredac on the Digeſt hath theſe 
words. 

In fattis , diftis, feriptis & Confiliis,Canſa, 
Perſons, Locus, Tempus, Bualits, Buantitas, 
& Eventus conf deranda ſunt. Quintil 6. Inſt. 
Atrocitas creſcit ex bis, quid fattum fit, a quo, 
14 quem , quo anims, quo loco , quotempore , qrQ 


mode, 
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6+ of the Perſons jo be coefidered in Z 
Crimingl Judgments, ; 


The Perſons that conſtitute udament Cri- 
minal are. Parties, ;v -u80n and Judge, 17h 
Of theſe in their order. W /".; Judgment 
The Partics are, Accule , and Accuſed, 
alled ſometime Appellox, and. Appellee , . 
ſometime Indictor, and IadicJee, : 
Zritton tclleth ug , that it isnat for eyery Cap. 23.42 
terſon to accuſe or appeal for a Man out- s 
awed , neither he that hath forjured. the 
Realm; nor a Man attaigted,. nor. an Ap- 
prover that hath failed in-his probation, nor 
:n Infant within the age of 14 yearcs', nor a: 
mad Man, nor an Tdeot, nor a mute, ,nox one 
hat is deaf, nor a leper, nor a Man within 
Holy Orders , are not receiyable i in att 
&e. 
The Mirror faith, that Women, 'Tofants * 
d:ots., Lepers,, or Profeſſours ih Order of: ex. fet.3, 
Religian , or Clerks, or. Perſons attaingcd of: 
{clany, or #p7 nd , cannot be Ap> 
provours. | 
Now, an Foh Bhea is he wha hath come 
mitted lame felony,, which he confeſſcth , and. 
zppealeth-or approyeth , that is to ſay, ac- 
cuſeth others , which. were coadjutours or 
helpers with him, in'doing the ſame or other 
felonies, which thing he will approves and 
this proof is to be :cither by Battaile or by 
the Countrey, at his election that appealcd. 
| This Acculation 1 is often done before the 
Coroner, 


tz2 UTUheLawofENGLAND,. 
| Coroner, who either is ailigned to the lon 
by the Court to take and record that! which 
he ſaith, or is called by the felon himſclf, and 
required for the good of the Prince and Com- 
mon-wealth , to record that which he ſhall 
(aye: = 
"If upon his \ppcal all thoſe Partners be 
conviced, the King ex merito Tuſtitie is to 
| pardon him. Bur it is in the diſcretion of the 
+7. H, 6. Court cithes to fuffer him to be an Approver, 
a 34- or after his aPProvement to reſpite Judgment 
F and execution, until ne ane convicted all his 

| Partners. £1, 

| Note; If aMan that is of good fame he 
appeated- by an approver , by which hc is ap- 
_ Prehended and kept in priſon, yet he may have 
; writ, to be dire&ed tothe Sheriff, comman. 
him to fuffer the Party appealed: to be 
Bandy oed furetics. But if a Man appeal. 
ed by an # a rover, be kept in priſon , and 
afterwards the Approver-dieth, there he may 
ſhe a Writ direQted toichs Sheriff, to-faflh IN 
him to be Bayled upon good'farety , if he be ll j 
not 2 notorious felon, although he be not of 


good fame, Fitzh, N.B 250.d. - p 

Note further , that before tadiQunend.h my i 

perſon cr approve, becauſe if his appfoye- IN 

;. af, Ment be falſe, no Jadgmettt ( whatſoever hee 

br ph) 5, confeſſed Yean he given againſthim, unleſs he ff © 
E. ;- Cor, be indiRted, .and'no fadginent can be given NN þ 
I13- 11. 2gainſt kim, if his Ap I-be falſe but of the IN x 
H. 7.5. offence contained in the Indi&ment ,'and fa P 
are the Books to be underftood. c; 
cc 


Thus much of the Party accuſing, p 


* 
- <—_ at, 


As for the party acouled or appealed} heis- © ©=:.505 
alwayes arraigned cither as primipays. PT - 6067 ES 
1d Nl ceflary, Le 
N- Of theſe ditintly and apart,” | 


I- of agen an 8 


to It is fare rule; that i alta proditione, Co. -4, wy 
he wider poteft oc oreſfrin ; Jes Princip ates ſh BF ons 
BY lenmmede. 


ntl | As if many men apriiied to Levy War, and capa 
his WW ſome of them do Levy the ſame; according - 
Wl to the conſpiracy, this is High reaſon i in al!, 
tor in Treaſon allbe;,priocipalls, 

If a man committetb. Treaſon , and thereby 19- MA. 6, 
becometh a Fraitor;if any. other nal rcky- 47-3. H. 


ing him to be a Traitor, doth recerve, com- Co.3. luſh 


fort and aid him, hes guilty of 'Treafon,, as . 136. 

rincipal, for that there be no accellaries1 in 

igh Treaſon, : SITTFTICS. "3 46 

Note that in the loweſt offences thre are pos nn 
fer Wl no acccffaries 4 but all are principals, asin _ RS 
be © Riots, 'Routs ©. ' & 21. 
of There is another rule; Nullus dicitur felo 57. Toft. 
[7 pincipalic, niſi ator , ant ' qui preſent , ant ant. | Jul. 
no i xili2 1s attorert ad feloniam factendame (tn | od 
ve- i But this rule lkath his exceptions; for jn Co. lis. 4. 
he I caſe 6f poyſoningjifone layeth poyſowfor one, Vauzes 
he NN orinfirſeth it intoa broth, or the like ;/ albeit Cn. ' 
cn IN he'be hot preſent , whey the fame is*takens com. 474% 
the and either rhe party intended , or another is Saunders's 
ſa po ſoned , yet he is a principal : and in' that Caſe. Co. 
- Pac; both theprincipal an procurer Or ac- 4% 9 

ofoty may be abſent. Wha 

ASf ; 90 
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' |Co.2, luſt. &o thexe isafclony wherein al be princi- 
| 338, pals, as well before as after , though they be 
Y; $6 * abſent at the doing of the felony, but thus's 
bet ſpccially provided by the Statute of 3. H. 9. 
- 6- 2. of Taking Women againſt their wills. 
| Note, If any be preſent , abetting , and 
| Co.z.1gft. x aiding anytodoan AqF, though the offence 
59-3 $9 | be perfonal , and to be done by one only ,-a5 
| lice "to commit a Rape, not only he that dotinthe. 
| Dgliſors Act isa Principal . but alſo they that be pre- 
| Reports.” ſent, bs” ajding the pilotry are 
Fig NIE 


—_— - 2 of anefory. | | | 


RELIC Incaſe of felony, as there be principals. vl 
v Fm (ts he Aecccilorics, and acceſſories be of two 
' 's:: | : forts,by the Commonl.aw jand by the Statutt 
Laws:.. 
a Acceſſory by the Common Law t is alſo o 
PRs 4 . ewoſortsQ,;. 
I, iAcceſfary baſes lilac or Ext;andi 
| is he that commandeth orprocurcth an othet 
. £9 cammit telony,. and is not there preſe t 
himſelf, -when: the other doth it, bur if } 
' be preſent, then: he is alfo. a principal : 

whey IS. doth held I, X. and commands L.D 
to kill-hinz , whereupon]. D. doth give hin 
a wound td his heart ,. whereof | he inſtant} 
| dies, It. is held that both be principals ,/be 
| cauſe *both axe artics! to the wound. 13- FL.7 

| 10.4, 

So a Woman ſervant conſpired to rob het 
Miſtreſs, and brought a Stranger to the Bed 

fide 


O 


- 


| Touching matters Criminal. 159 
» | fide» wherethe Miſirels lay aſleep, the Strans © 
a ger killed , the ſervant ſilent , nothing doing , 2 83 Fliq, 
G 

7 


bat holding the candle; the two Chict Jaltices 7 o_ f. 
and Hare, thought the Servant a Traitreſs * 
and 2 principal. * 
R 1f. a Man counſelleth A Won to murther Dyer "A 
_ the Child being in- her Body, and after the 186. 
” | Child is born, and then is mudered by the 
th ff Woman in the abſence of him that ſo gave [ 
the Counſehyer he is acceſſary before the tact, - 
by his counſelling, before the birth of the In-. | 
fant , and not countermanding it. 
Note, that in Man-ſlaughter a-Man cannot Co. lib. Py 
be accefſary before the fa&, for Man-ſlaughter f- 44- 4 
enfueth upon-a ſudden debate or Afray , for 
if it be,premediratcd, it is murder, 
- Acceſſory after the offence, and it ishe , 
that receiveth, favoureth, aideth, Or com- 
forteteth any Man , that hath done : any mur- - 
der or other felony , whereof he hath know- 
ledge, ſuch an acceflory ſhall be puniſhed, and 
hall have Judgmenn of life and ' member , as 
well as the principal, which did the felony. 
But the Quere may be, whether one may 
be acceſſory to an acceſſory ? It is anſwered, 
FF that one may 3 if one feloniouſly receive ans 
ether, that is acceſſory to felony, there the 
receiver isan acceſſory. 
Thus much of accefforics by the Common - 


Law. 

ry by the S5atute Law , is ſucha ono 
that abbetcth , counſelleth, or receiveth any 
hell Man, which committeth, or hath committed 
*) þ ny offence made felony by Statutes onde 


? 


\ 


7 E.6. 


TheLiwof ENGLAND, - = 
though the Statute doth not make -mention 
of acceflories ; abettours; &e.. yet they are ins 
* cluded by the interpretation of the faid Sta- 
tutes : Becauſe whenſoever an offence is made 


Dytr 88, , felony by act of Parliament , there ſhall be 


Res. i; 


Dyer'16, 


Eli, 332 


a4. '$2un- 


atrs caſe. the acceſſory carinot be guilty of Pe 


acceflories before and after. as if it had been 


--- madea felony by the Commort Law. 


For the further underſtanding of acceſſories; 
it will not be unneceflary to give the Reader 
ſome certain Rules touching them 5 and tliett 
ſome Queries. 

Acceſſorins ſequitur natrrem ſui principatits 
As if the Wife procure orſe to murder het 
Husband, and doth it accordingly, in this 
caſe the Wife wi, abſent, is but acceſſory; 
* and ſhall be hanged and not burnt, becauſe 
it trealon, 


Co,3.Inſt. where the principal is not guilty but of mur- 


bf wo K | der 2 and accefſorinm naturam ſequi congruit 
x Lt ' proncipalis, The acceſſory muſt follow the 
nature of the principal, 
Reg. 2. 2, Ubi fatinm mnullum , ibi fortia ndlla : Fe 
” . ubi xn eft principalis , Hort poteſt eſſe acceſs 

- | forms. i 
Co.3.Inft, AS if the orthcipal and acceffory be ars 
114. 2. #, Taigned , and both found guilty , and the 
7-1.6, principal has his book before Judgment : It 
as Hh was adjudged, the accefſory ſhall be diſchars 
' ged zandalfo if the principal confeſs, andhath 


Sets cats 


his book, the acceſſory hall be diſcharged j 
becauſe Judgment Was new given egtiniFrhe 
principal. 

Ho where the principel befote atexinder is 
point: ; the acceflory is diſcharged, 


It is 


HI was « A | EY —— — EIN 


=, y- 


E 
dr 
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4 It is reſolved ,'thac where the principal was | 
i; | foundguiltyof Man-flaughter, and not guilty , 
\; I of murder, and had his Clergy, the acceffory 
ts || fall be diſcharged, for till Judgment , it doth C9. (ib: 4, 
" 
n 


not appear judicially that there was a prin» wg 
cipal ; Bur'if the. principal prayes his Clergy, pare,  * 
after he hath had Judgment , or if he be par- Goſj, v.zy- 

ll doned, yct the acceffory ſhall be arraigned , z #9 | 

5 for i appears judicially that there was a prin- yg + 

1 MW <©'P4 os Cafes 

f By what has been faid,you ſee that the accel.. © 

4 I fory ought not tobe condemned , but where 

ie I the principal is attainted, and not where he is | 

is | <nvicted only, and had his Clergy, which 

Clergy is a Refuge provided by the Common 


h | Law in favour of Learning, to ſave the life OfCergy. 
I > an offender Literare incertain caſes; I ſay 

2 in certain caſes, becauſe the benefit of the 

pp CHaEY i5. taken away in many particulars, 

b 5, . z : | | | _- 

f 1. For ftealmg ofhorles 1. E. 6. c, 33. 

Y 2. For robbing dwelling houſes, &c.-irt 


G of neer the high way. 5. 6p $4 7 
3- For burning of houſes , or Barns 5, Ph, 

& M.c. 4. 
For ficaling of 5.Shillings in ary dwelling 
houſe , or any place adjoyning , 39+ Eltz. 


. T5. , 2» 
5. For Burglary and Rape, 18, Eliz.c.17. 
6. For ficaling x2 pence or more., With- 
out ithe knowledg of the Pcrſon', &c 9. 
i 7. For killing one that _hatli no. weapon co, tro, 
: Jfrawn, 3, Facec, 9, &c: 1 GIS 


OMRON 


Bur 
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| But to conclude this learning of Clergy; 

It: is a Rule whenſoever felony is made by = 
any Statute , and the benefit of Clergy |is 
not taken away , the offendcr ſhall have his 

Clergy. 4 | = 
Reg. 3- The acceſſory ought not to be put to ar 
| 9.1, 7. {wer beforc the principal be attainted; for 
29. b6. Turt 101 eft conſounm, quod. aliquit acceſſorins 
Co.z.Inſt. :# Curid Regis convincatur, antequart aliquis 
ff 23% de fatto fuerit attinfins: And conſequentially 
[| by the Reverſal and acquittal of the' prin» 
cipal., the dependant Judgment againtt th: I" 
acceflory cannot ſtand: | G 

And this is agteable to the Rules of the 

| || Imperial Lawsz _ | 
P. 50.17. Cum principalis carſa nou conſiſt at , plerumg; 

tie ea quidem , que ſequuntnar locum habent. | 
| Alciolus. Dneando res aliqus. ſit acceſtoria prixcipali, 
| vitiato principali, corrmit acceſſorium. == 
Thus much of the Rules, and now for the 

| Quzrics with Solutions. : 
[Qu. 1. A Man being made accefſoric to two, whe- 

| ther he can be forrnd acceſlory to one ? | 


'Reſp. If an- Appeal be brought againſt two, as 
| principalls, and agamſt another as acceſſory 
| to them, in this caſe both of them. muſt be 
£0.2Inſt. azrainred , before the acceſſory be ourhayed, 
4.183. andif one of the principals be fourid. not 
| guiky., the accel{ory is diſcharged , for| the 
| Plaintiff made him acceſſory to two , |and C1 
therefore. he cannot be found acceſfory} tofſ.. 
Ones et Þ | 


Whether. 
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: Qu. 2, Whether the Writing of Letters Or. 
7 is. Favonr of « Felon ci make bim an Acceſ+ 
') T4 : | ; 
$ Reſp. If a man write Letters for a Felons 
&liverance, or infavour of him, or the like, , - Als. pt: 


ke is no Acceſſory, for that he xeceived not ,. 
the Felon Te 2» Ih | 
. Bu 2. Whether the Inſirufiing of a Felon to 
Read will make the Perſon Inftruting an Acce(> 
oy f | | 
6; A Vicar. Infiructiog an Approver 
which could not Read, whillt he was in pri- c,,, raft; 
ſon., to Read, whereby he eſcaped, was ad- f. 139, 
udged not Acceffory to the Felony. - __ : 
©. 3. Whether the perſwading Witneſſes 
| vt to Appear to give Evidence againſt 2 Felon 
t I vil meke one an Acceſſory to the Felony ? 
, BB Aſc Catlin and Brown Juſtices of Aﬀize 
» Min'the County of S»ffolk, pat this Caſe to all 
6 lie Judges: A man commitred Felony in the ,. , _, 
County of Suffo!/k,tor the which he was come 2. ,. xiiz: 
mitted to the Goal, and R. an Attorney ad- rhe caſe of 
6- Wl viſed the Friends of the Felon . to perſwade Roberts 
the Witneſſes. not to Appear to give Evi- "= REN” 
| Wdence againſt him, which was done accor*- ade 
3 Wdinglys And it was Reſolved , that neither 
rf the Friends, nor the Attorney were Acccſ- 
be © ories to the Felony, but it was a great Con- 
tempt and Miſpriſion, for which they might 
be faned and impriſoned; . bo 
;. Hitherto of the Parties in Judgements 
| 1minal. | S 


cp © => G@ «o' 5 v0: 


CÞ - 


- 


T | The 
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2 Of the 


Afitants, of two ſorts, the one appertaining to che 


| asſigned to him ( upon his prayer ) by wi 
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-The Asfiſtants in Fudgements ( Criminal ate 


King, as the Kings Serjeants , his eg ; 
and Solicitor General , and the Clerk. of 
Crown > the other to the party Arralent 


Court. | 
' The Duty of the Kings Councel learned i in 
the Laws is to manage the - Evidence againſt 
the priſoner at his Tryal , and the Funttion: 
of the Clerk of the Crown is to frame, read, 
and record all Inditments againft Traytors, 
Felons, andother Offenders Arraigned in the 
Kings Bench upon any publique Crime, * | | 
ote by the Statute of 2 H: 4. this Clerk 


z H 4 6:20, Of the Crown, if fourſcore or a hundred men 


"s 5 AF pl: ted, he ſhall pay but for one _ 


aq, * 


be Indicted of F clony , or Treſpaſs , of one 
Felony, or one Treſpaſs, and they plead to 
Iſfue, as not Guilty , the” faid Clerk or 

not to take for the Venire Facias, nor for be 
Entring of the Plea but two ſhillings only, 
and not two ſhillings for every one, which 
A&tis made in affirmance of the Common 
Law. So if one man be Indicted of two 
ſeveral Felonies, or Treſpaſſes , and is acquit- 


rance. 

As to the Councel belonging to the Party 
Arraigned, the Law of England is thus; 
Where any perſon is Indicted of Treaſon, 0 
Felony, and pleadeth to the Treaſon or Fek 
ny , Not Gnilty , which goeth to the FaQt be 
known to the party; it is holden that | 
-party in that Caſe thall not have an Advocate 


wie 


4 * 


. . Touching matters Criminal, = 121 

aſſigned to defend his Cauſe, or alledge any 

matter for-him'; but if the party Arraigned 
hath any matter of Law to plead, he ſhall have 
Coundcel affigned by the Court, toplead the 
{ame, as to pleada general Pardon,ora parti» 
cular Pardon, or to plead in Arreſt of Judge-- 
ment ;. if the Verdict be found againſt him, 
'in W fhat-the Tryal came notout of the right; |, - pn 
0 MW place, as it fell out in Arwmndels Caſe convidt-.,,  arun- 
ion MW £4 by a Jury of wilful Murder, or any other dels caſe, * 
2d, MY matter of Law... ET] 11 ; 
ns. Sir Humphrey Stafford had an Advocate 1, H. 7: 7 
the M aſligned him concerning the priviledge of 22, & | 

' MW SanQuary, from whence: he was drawn by ; 
rk force 3 bnt for the matter of High Treaſon 
en he pleaded his own Cauſe. | 
Jne - But though the party Arraigned upon an 
Indi&ment of. Treaſon, or Felony, and plead- - 
hr ing to the Treaſon or Felony, Not Gmilty, LON 
p which goeth to the Fa, cannot have Coun- 
1,0 <1 to give in Evidence, br alledg any matter 
&. for him3 yet in Appeals which are the Suites 
_ of the Subject , Councel is allowed 7 and the 
Reaſon why Couticel ts not prohibited in an 
Appeal as it is in an Indictment may be this: 
There is tio! Appeal brought,but that of com- ptr & 
; Mon apy pawn the Appellant hath malice Stud: 1b, 
tld gain(t (the Apcllee 3 and therefore if the 7-5 4% 
5: Judges ſhould in thole Caſes'ſhew themſelves ; 
ors to [Infirut the Appellees, * the Appellants 
lod... would grutch , and think them partial; and 

ea therefore. as well of the Indempnity of the 

ll Court, asof the AppezHeein that Caſe that he 
aA be not guilty, the Law ſuffereth the Ap= 
EF 1. "a! pellee 
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reiethove Councel z but when a man is 


deth nothing but Juttice with Favour , and 
- thafis to the reft.aud quietneſs ofhis faithful 
Subje&s , and te pull away Miſdoers 
thema.charitably, and therefore the King wi wil 
be contented that his Juſtices ſhall help fo 
the Offenders, according to the Truth, as far 


as Reaſon and Juſtice may ſuffer, 
Co | q \ Toft. Note, that.in Scotland, in all Criminal Ca: 
"94 ſes, yea in caſes of High Treaſon Pars res may 
have Councel learned, Thus much of the 
_ Aſſiſtants. 


There is in Criminal or Publique judge 
. of th the ment a two-fold Judg, one of matter of F 
Ju al and that is the Tury, whoſe Office. is to fin 
= Lit out the truthof the Fact; the other of Law. 
126.6. tiþ, Matters, and that is the Rings Js whoſe 
4.H:ydons Office is to find out the truth of the Law , Ag 
caſt, 42 4. queſtionem fati nen veſ} Iudices , its ad 
CRY 9 qnaſtionem Iuris non reſpondent Inratores. - Of 
owmans j 
eaſeſe13, cheſc Llanes 1 | | 
MA, | 


Io Of the Try. ,- 


Furors ought tobe perſons competent, ard 
 thatthey be ſuch, it is required thatevery Jus 


©o:Lir., For thatis returned for the Tiyal of the life of 
troll. man,ought to have three qualities. | 
2724, 1. He ought tobe Dwelling 
78,b, the place where the queſtion is. moved 
Lex mtendit vicinum vicini fatta ſcire. 

2. He that paſſcth inan Enqueſt of Life, 
' and death , ought to _ Lands and Tenc- 
ments, 


Star,z.H, 
39 | 


Inditedat the Kings Suit , the King inten» 


Pa. eo. Ron I 4 


moſk de 6 


wy _— : —— FT © —— w_— WW — wm =z=— r= 


ments, to the value of 40 Shillings. 
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3- He ought to be leaſt ſuſpicious, that is 


to be indifferent, as he ſtands unſworn; and 
then he is accounted Liber & legalis bomo , 
otherwiſe he may be challenged , and not 
lafferred to be ſworn. 

The Determination of the matter of fa&t 


Co Lit, 


by Jurors, is termed in our Law, a Verdi, 225. 4. 


in Latin Verediingz , quaſi ditum veri ſatis. 
And of Verdidts ſome are general , ſome. 


Co. tis. 5. 


fe 1}. 4 


Dowmars 


ſpecial , orat large : It is called a Special Vcr- Caſe. 


di& or at'Large, becauſe the Jurours find the 
ſpecial matter atlarge, & leave the Judgment 
of Law, thereupon to the Court ; Of which 
kind of Verdi it is faid , Owrtis conclaſio bon; 
& veri Fadicii ſequitur ex bonis &* veris pre- 


Co, Lit: 
- 226, b, 


miſſis , & dithis Jnratorum,. [Touching ſpe- 


cial Verdiqs ia Crown matters, Vide Cro. 3, 


þart. Hallowayes caſe ; Cookgs caſe f. 537» 


2. Of the Judge in matters of Law. 

The Judges ( that are to decide, and dif 
cufſe matters in Law ) are bound to obſecye 
theſe particulars H. | 


d, 


' 7, They ought to judge ſecundum allegata 


& probata : Dpotieſcunque ſententiam fert Ju- 
dex, ſecundam allegata, & Ns ferre debet. 
2. They ought to ſee, that the Indictment, 


Co. 3.IToft. 


Tryal. and other procceding/be good, and f. 1:7. 


lathcient in Law, otherwiſe they will by their 
erronious Judgment attaint the Priſoner un- 
juſtly. | | 


3» The Court ought to be,inſtead of Coun» | | 


«1 for the Priſoner, to ſee that nothing be 
- T'4$ | ; mu 
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Co. ;.Inft, urged againſthim contrary to Law and right; 
f 9. - nay, any Learned Manthat is preſent, 5 
| nforme the Court, for the benehit of the Pri. 
ſoner, of any thing that may make the piv- 
ceedings erronious. | 
4+ The Jadges ought not to deliver cheie 
- Opinions before hand of any Criminal cauſe, 
that may come before them judicially , to the 
end that the Tryal may be: more indifferent, 
ſeeing the ſafety of the Priſoner confiſterh in 
coll UF indifferency of the Court: And how can 
Ind; they be indifferent, who have delivercd their 
opinions before hand without hearing of the 
party, when a ſimal addition or ſubtraction 
T7 alter the Caſe 2 
| 5. Judges ought in giving Sentence, elpe- 
&o. Lib.g, cially in _— Os, \to avoid preciph- 
Dowmans tation, becauſe ad panitentiam properat cito 
ne 13.4. qui judicat. Feſtinatio Juſtitie noverca. . 
ouching Temerity or Haſtinefs,take theſe 
foreign Authors : 
Temeritas |, damnare quod neſeias , fayes 
Senecs. | 
Temeritate omnis aflia vacare debet ;- Cicero 
r. Offic.;” Nihil temeritate turpizs; 1d. de Na- 
tura, | Nibil a gravitate Sapientis temeritate 
dirinuftins. 4. Academ., | 
" Deliberabs, Lex vult nibil temere fiert: fayes 
Senecs lib. 2. Controv. 11. 
 Hitherto of the Perſons that arc convet- 
Gant in Judgment touching publick Crimes, 
oroffences, | 


. | 3 of 


|  Touthing matters s Criminal. 7 er 


ny © 7. Of the Matters o Jndapeents Crintis 
h nal; and how they are brought | to' a 
M- Judicial Deciſion. 1: 


ſe, The things or matters of. pablick or Cri- 

he © minal Judgments are Cauſes procecding from 

ie, MW High trealon, ' Felony , or other, Miſdemea- 
in I nours. 


an Y Touching High treaſon and Felony - two - 
ir things are 4 be obſerved, -_ _. he 
he I. In antient time, every Treaſon was com- 


2n | prebended | under the name of Felony (- but 
IF not e contra )and therefore in our antient . 2: E. 4: 
Books , by the Pardon of all felonies, High +3 * Fo 
treaſon , or Counterfeiting the Great Sal, % AMP. ” 
and of the Kings Coyn, &c. was pardoned. 
But the Law now is , and of long time hath 
been otherwilc holden : : And thercfore: by - 
the Law at this day under the |\word Felony , 
in all commiſſions, &c. are: included Petit 
treaſon , Murder , Homicide, Burning of 
Houſes, Burglary,Robbery,Rape,&c. Chance- 
medley, Se nreds , and Petit Larceny 3 
- 8 butnot High treaſon, for it is not compre. 
Hended under the word: Felony: and there- 
- | foreaught to beeſpecially paned;in the Kings 
' & Pardon or Charter, 
5-2, That: criminal. or oblick Cauſes are. 
called Pleas of the Crown , bur chey are noe 
8 fa:callcd, as fome have Gd; becauſe the C2: 2- Inſt, 
King Ture Corone , ſhall have the Suite and/* ?* 
Golnmon Pleas, becauſe they, be held by 


; ik I's | Common 


Co Litr, 
391. & 
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"2 Po Common Perſons , for a Plea of the Crown 
* - may be holden betwixt Common Perſons, as 
an Appeal of Murder, Robbery, Rape, May. 
hem, &c. and the King-may be party to a 
Common Plea, as a Duare impedit , and 
the like, 
But now, how theſe criminal matters:arc 
brought toa judicial hearing, 1s the queſtion; 
It is anſwered, that they arebrought by way 
[+ t- Accuſation , and Exception. / 
3.07 A | Accuſation doth procecd cither by way of 
q ations, Appeal . or by way of Indiqment ; and tixſt of 
Hopes Appeals. 
Appeal, Appelium., cometh of the French 
co. Lite, word Appeller that ſignifieth to accuſe, ox to 
7:3. 6, appeal, or appeach: An Appeal is therefore 
$26. 5 anAccuſation of one upon another, with 4 
| purpoſe to attaint him of Felony, by words 
| ordained for it. Ps is 
>< 1... Now Appeals are of three ſorts: | 
_ 1. Of "wrong to his Succeſſor, ' whoſe heir 
| he is, and that is only of Death, which is 
of two forts, of Murder, & of Manſlaughter; 
but of Chancemedley , no Appeal doth lye. 
As touching Appeal of Murder this Quere 
1s put. 
Qu. Whether Tryal of Murder by Appeal 
Fl | ought to be brought in the C ounty , where rho; 
* | | fait was committed? 
77 | Reſp. It is adjudged, that in an Appeal of 
Murder , the writ ſhall abate if it be- uot 
brought in the County , where the fat was 
committed 3 for it is againſt a fundamental 
Rule of Law, that a Tryal of murder by- 


Appeal, 


ads. uct own LL 


 Touthingmatters Cri 
ated ; And for [,, 


County where it is 


this cauſe, it was doubted at'the Common 247 


Law , where a firvak were given in one 
County , and death enſucd in another , how 
it ſhould be tryed ? And to.avoid this doubt 
the Stat, of 2. E. 5. was made. 

But it alwaigg was clear, that a fat inone 
County ought Soc to be tryed in another. 

Note, the Stat.of 26. H. $. c. 6.allows that 
Indictments may be in County's next ad- 
joyning 3 but there is not any mention of Ap. ' 


peals ; and for this reaſon Certioraries hazc 


been oranted-, -to. remove IndiFments out 


of hay Grand Seffions in Wales. | 
. Of wron ng to: the Husband, and is by 


ths Wifeon! yo 
I propoſe theſe Queries, withrRelolutions on 
them ; , 


Qu. * Whether 4 Tye de facto, hon bave 


an Appeal? 


Keſp. Some do hold , and fo. do I, thata 
Wife de fao,thall have an Appeal of the death 
of her Husband, but only ſhe that is Wife de 
jure in favorem vites, and that there ne ungues 
accouple enloyal Patrimonp ſhall be taken 
de jure firictly.. 

. Qu. 2. Whether the Wife can hay Ap- © 
peal , altbough ſe cannot" bave- @ Writ of 
Dower ? + 


Reſp. The Wife ſhall haven Appeal, where Co, Lit, 
ſhecannot have a_ Writ'of Dower ;' as if the 33-6. 


ah Ec ſhe is barxcd of ker Dower, bur 


mo 


Appeal., or otherwiſe , ſhall be our of the - Quo. 3 


thbedeath of her Hasband to Co. Lite, 
be proſecuted : Touching this kind of Appeal 33. 6. 


198 The LalbofE NGLAND,” 

. Weſt, 2. not of her Appeal 3 and the reaſon is, La 
7c. 34 that the Stat. pong her of her Dower, but 
| jr one not of her. Ap 
83”: Taſt.. Soif the band be attaintod of Treaſon, 
'f.235 or Pctit treaſon, his Wife ſhall not be en+ 
| 35-H.6. 'dowed; and yet if any do kill him,. the [Wiſe 
63 ſhallhavean Appeal; for notwithſtanding the 
'Attainder heremaincd her d. 

| - Qu. 3. Whether ſhe onght® beſole and un. 
married, that bring ant Appeal of her Huſbas as 
| Death? © 
ETC Reſp. It is requiſite, that ſhe be ſole and un- 
' exThe #0- marricd, that makes this Appeal 3 for if ſhe 
| # ns Law. marry again , her Appeal is gone, though the 
| &5- |new married Husband be dead within the 
| "2* | 'yearandday, after his death that was ſlain. 
| +» | Qu, 4. Whether the taking of a ſecond Huſs 
band hos udgment , and before Execntion, 
can binder the Kxecution of the Fu; 
Reſp. Not only a Widdow, w ich hath 
an Appeal hanging , abateth her Appeal, 
LL and loſeth it force , by new Marriage; but 
| /naH. 4, alſo if after Judgment and before Execution, 
«41 ſhe take an Husband, ſhe loſeth the Ig Wes” 
of the Judgment. - + 
- Qu. 5. "What isthe true roaſt, why 4 > Wa 
man hath an Appeal de morte Viri? | 
Reſp. The reaſon wherefore this Aion is 
given-to:a Widdow, is not as Glanvil makes 
it, Quiz 142 card eft vir & wxor;; for then the 
if Baron might have an Appeal de morte xxceris, 
| Fg ITY which is never gratited, but her heir ſhall have 
'erlih, it: But thetrue'reaſon 'why a Woman, hath 
the "NIPO de: morte Virs,'is becauſe- by bis 
deat 
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death ſhe is 00s able to iveandei main- 
tain her ſelf, & that therefore when ſhe taketh . 
another Husband, ceſſante canſa, ceſſat effelins ; 
and her Appeal is gone, as In Widdowes 
Quaren: ine is determined , when ſhe is oncs + . 
-xemarried. 
.\ 3. Of wrong done to the Appellants them P nabbeg. 
{clves, as Robbery , Rape, and Maihem. 

If in an AppeaFof Robbery,thePlaintiff omit oY 3.Inft, 
any. of the goods ſtoln, they are forteit to the ' **7+ 

, for the favour, which the Law perſii- - 

we the Plaintiff bearcth ro the Felon : and 
for that he cannot have reſtitution for more 
then i is in his Appeal. 

If the Jury find in an Appeal of Robbery 2.E.z.Cor, 
for goods , that the Defendant found them in 3 p , & 
the High-way, i in this caſe the Plaintiff for his **** 
falſe Appeal, ſecking the blood of the Inno= 
ccnt, ſhall forfeit his goods to the King. 

if any Virgin , Widdow or fingle Woman , ,,,. 
be raviſhed , ſheher (elf may ſue an Appeal of | 
Rape, proſecute the Felon to death, and the 

Pardon cannot aid him. 

But if a Feme Covert be raviſhed, ſhe can- 
not have an Appeal without her Hiusband, as 
appears '$.:H. 4. 21. If a Feme Covert be 
raviſhed., and oknd to the Raviſher , the 
Hiisband alone may have the Appeal , and 
this by the Stat. of 6, R. 2..c. 6: Aud the Ly 7. 4 
Husband that this Statute ſpeaketh of, which '** - 


"may ſue the Appeal, muſt be a lawfal- Huſ- . 


band , in Right and pofſethon ; z for ne unques | 


accoupls en loyal Pacrimony \isa good Plea 
gala him. . 
n 


_ 
- 140 


3-Mathemi. 


21, H, 7. 
23. b. 


y 


21. 4,9, 
40. 4, 


21. Z. 4. 
72,& 7 3o 


The 0 
Wans Law- 
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' An Appeal of Maihem was ht by one 
Mills , and the Maihem was oy in his 
ſhoulder 3 z and the Defendant demanded the 
view , and it was faid, that he ſhould not 
have it , becauſe it was done de ſon tort de- 
melſue : "alſo i it was ſaid, that Sur may 
heal and cure him, and althoug h he ſhall b 
tryed by Inſpe&ion of the Trace, or by Chi- 


' Turgeons, it was heid be it one way or other 


it is peremptory for him, &*c. 

Te was held by all the Juſtices of the Kings 
Bench, that in an Appeal of Maihem, if the 
Defendant pray that the Maihem may be 
examined 3 if the Juſtices or Surveyors which 
they require , be in doubt whether it be a 
Maihem or ,not, the Judges may refuſe the 
examination , and compel the Party to put 
it upon the Country. 

Thus much of wrong done to the Appel- 
lants themſclves. - | 

I ſhall conclude this Learning touching 
Appeals with thele Queries. 

Qu. 1. Whether all Appeals onght to be ſued 
2n proper Perſon ? 

Reſp. It is anſwered, that all Appeals are 
to be ſued in proper Perſon , and not by At« 
torney, as Appeal of Maihem muſt bein pro- 
per Perſon, A Woman, which was Grofle- 


ment enCſeint, ſucd this Appeal; and the De- 
fendant was attainted, the Womans Appear. 


er lib. 5. ance was recorded for the whole Terme3 and 
A. yetby the better opinion, ſhe might not pray 


Execution by her Councel,but 
in proper perſon: therefore one © 


t ko. COMe. 


the Judges 
did 


iid ride to 1/ingten to her, to {ce if ſhe: were 
his five , and defired Execution, which ſhe re- 
1 (quired, and the Defendant had. Jadgment. 
Qu,2. Whether an Appeal may be commenced 

more then one way? . ;._ 

Reſp. It 'is anſwered, that Appeals are 
be 7 a two wayes , cither by Writ, or. 
bl- y 1. By Writ, when a Writ is purchaſed 
cut of the Chancery by one Man, againſt ano- 
ther, commanding him that he ſhall appeal 
i third Man of ſome felony, or other offence 
by him committed , and to find Pledges, that 
ke (hall do this with effe&t , and this Writ 
xs to be delivered to the Sheriff to be. re- 
corded, = 

2+ By Bill, when a Man of himſelf giveth 
bs Accuſation of another Man in Writing to 
the. Sheriff, or Coroner , and taketh upon 
urnſelt the burthen of appealing him that is 
med in the ſaid Writing, 7 

And note, that there is a diverſity worthy 
\ obſervation,betwixt anAppeal by Bill and 
y Writ : for in the Appeal by Original Writ | 
oth principals and acceſſories, arc generally Co.2.Inſt. 4 
harged alike , without any diſtin@ion, who f» 133- + = 
x principals, and who be acccſſorics : but [ 
therwile in the Appeal by Bill 
_ Thus much of the Acculation by way of  * 
lppeal. I proceed now to ſpeak of the other 
aditment cometh. of the French ward juvitment 
iter, and Ggnificch in Law an Accuſa- Co. Lirr. 
found by an Enqueſt of 123 Mcn, or.more /- 126. be 
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Repe. 


Murder, 


' High frea- 


ſon. 


% 


Maybem. 


Felony. 


Reg. 2. 
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upon their Oaths, and the Accufation , in Li 
ti is called Indiftattertum. And as the Ap- 
| is ever the Suite of the Party ; fo the 1n- 
ul &ment is alwayes the Suite of the King, 
and as it were his Declaration. 
For the cleater underſtanding of Indic: 
rhents, take theſe following Rules. > | 
' That there be words fo appropriated ts 
offences criminal, that tlicy cannot be Le- 
\ Sally by any other words, or Periphraſfis; | 
The wotd Rapzit, in an Indiment of 
Rape, muſt be uſed, for carnaliter cigjeoys 
ean: , or the like will not ſerve. | 
C6, Lit. 124: 86 Co. 2, Tt. 160, C#0. 2. pap 
Fitzwilliams Caſe. | 
An Indi&ment, Qwod felonice , & ex ma. 
litia fna precogitats beciait , {uch a One with- 
out ſaying, Murdravit , is no Indictment fbr 
Murther , although theſe words Tat amonjit. 
Cro. 3.part, Fitzwilliams Caſe Co. 1.4. Brookes 
Caſe 39. b. 8. E.6. Dycr 69. 4. 304.b. | 
No Indi&ment can be of High ercaſon, 
without this word ( proditorie ) Co. 3 DEL 
15, & 

_ £0 Inditment of Maihem(Maiberhevi ut 
cannot be expreſſed by any word, as mutils 
vit , truxcavit , of the like, Co, Litt. 126: b: 

The ward. Feloxice , thukt be uſe wh 
Indidtmetits of Felony , and caring t be 
prefies by arly je word. "Co. Larlgot 


* alf; e Latine ſhall not qtaſh an 1 
if the word be { lib. 'Co, leb, 'F, {61 
Fg 


It iv move i Arteft of Juightnt; jth 


an-IndiQment was not good, being fecerunt} Crd. v. 
whereas it was found only Bills vers againſt £10 1, 5 
In- £ ones ſed non allocatur : Becauſe it -was exhic pe; Caſe. 
ng, mo againſt two , and it 1s but falfe La- 

[; tine. of 2 & 
&  * Miftecital of a Statute , being fatal in In- Reg. 3. 

| Wl diaments, the ſure way is todraw the In« 

to diAment with concluſion contra formam Sta- 
Le-WN ati, and with no Recital of the Act, Co. l. 4. 

| 48, 4, | Ep FT: 
Every Indi&ment ought .to have the Ad- Reg. 4: 

dition of the Party indicted, and his place of 

Abode. Cro. 2. part. Reads Caſe, and Johnſqns 

Caſe 3 6Io, | x 

© Ta all Caſes of death, the word percuſſit, RB. 5: 

ought to be nſed, except in cafe'of poyſoninge - 

Co. lib, 5. Longs Caſe. ne gs Fw 

; Wherea Man indicted, is not convicted , Reg.6. 

6r acquitted , he may be arraigned upon a 
$2 IndiAment. Cro; 3. part.; Withipools 

ee. To ox. Fs | 17 
' | Where the ſubſtance of the Tndi&ment, no Reg: 7: * 
matter for circumſtances :' As if A. be indi- A oj 
Red of mitrder, viz. that he of malice”pre-.jip.g. ace - 
penſed killed TS :. 4. plcadeth , that he is Talyes 1 
not guilty. modo & forma; yet the Jury may Caſe. 
find him guilty of Man-ſlaughter , without } 
malice prepenſcd , becauſe the killing of 15. A 
is'the matter, and malice prepenſed is but _ } 


a circumſtance. | 

*- From Accuſation ( both by way of Appeal | 

yoll and IndiQtmient)) which is ,as' it ' were the : 
'"N Declaration. I proceed'to the Pleas of the 
Partics accuſed , which are denominated exX- - 

ceptions, | Now ,- 


FEA VWs + , 3 
oF } 
1 o [4 
| J 
| ; 
a : 


1. H.6. 5. Otherwile it is, if the. Treaſon 


TheLaw8fENGLAND,” | 
Now, the Pleas or Exceptions in Indide| 
ments or Appeals, ate theſe y. T 
- Auterfoicz attaint d'un auter offence , Aus, 
terfoits Acquit , Aucerfoitz convict de melme; 
le Felony devant Judgement , Auterfoics} 


convict d'un auter. Felony, # aitterfoitz ats 


taint de meſme le offence. 
Of theſe briefly in order. 


' r. Auterfoits attaint d'un auter 
Dffence. 


It is a fore ſaying , which fome Men have 


to plead for themſelves , viz. That they are 
already condernned to be hanged , and ask 


Judgment ; whether during the attainder 
. they. ſhould anſwer to the ttlony , whereof 


they are condemned, or to any other : And 
this plea ſerveth where the Party condemned 


hath already forfeited , as much as he can fore. 
+ feit, {o that it is to no purpoſe to travel him 
any further. But in ſome ſpecial caſes , when. 
 there.is ſomeend of it, a-Man alrcady cony 
. demned ,-may be arraigned again. | - # 
As if a Man attainted of celony, were 
guilty of Treaſon alſo, at the time of the 
fe 


felony committed, he may -now be put tg 
anſwer the Treaſon, notwithſtanding his Aty 
tainder of felony , becauſe the King thereby 
was entitled. to have the forfeiture of all-his 
Landes, of whowmſocver they were holden, 


s 
oy 2 


were cammitted aftcr the Feloay.z or at-the 
Bs ay; *— i 


* 


Touching matters Criminal, 


& felony , for then the Title veſted in the 

Noni beforethe Kings Title, tight n& 

be deviſed by matter accruing ex poſt, fads ; 

but if a Man be attainted of Treaſon , he 

annot be after attainted of a formers Treaſon. 

1. Cro. 2. part, $f Walter Rawleighs Caſe: 435, 
But the Queries may be, 


Qu.1i. Whether in divers Appeals of Robbery . 


1gainſt one Perſon , be ſhall be attaint at every 
me of their Suits ? 
Reſp. It is anſwered, that if divers Men 


joods , wereof he was robbed, by making 
teſh Suit , he ſhall be attaint at every one 
i their Suits, -- 

Qu. 2. Whether an Appeal of Robbery doth 
he for a Robbery done before the felony, of which 
the ogra was attainted ? | 

wg "iti is anſwered, that the Party may 
have 


ninted3 becauſe in the Appeal he. is ro have 
fron of his goods , beſides Judgment of 


' Qu 3, Whether + May attainted of Petit 

Larceny, can be after attainted of Felony ? 
Reſp. Kt is anſwered , If a Mai be attain- 

rd of Petit Larceny , he may be attainted of 


klony,, for the which he ſhall have Judgment * 
do death , becauſe it is an 6 ke” wn and 
$ to. have another Judgment. 


W- 4. Wicthe « Mexatained of flew, 


7 |, if it were after the Attainder had of 


The Woe 


ns Laws 


Whave divers Appeals of Robbery againſt one, 32%: "wh 


10 the end that every Man may have again his /* [. 14. 


Appeal of Robbexy , for a Robbery Fx$ +2. Inſt, 
tone before the felony , whercot he was at-. 
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Djtr 14. 
Fliz; 308. 
Cobhams 


Caſe, 


| #0 other felonies committed. before , and where, 


- and theſame offence, But then the Acquital 


wards by another Indiqment, it is \foru 


did felonioufly receive hirn, after the felom 
. committed z he that is ſecondarily ime Ne 


The Law of ENGLAN D, [ 
ard pardoned , fhall anſwer at the Rings Suit, 


Be was not indified at the time of the Ar. 
tainder? 
Reſp It is anſwered, that per aliquos os | 
detur quod itz, 2 well as at|the Suit of the; 
Party in an Appeal ,yet ſome held otherwiſe: 
10. H. 4. That a Man can die but once at th 


- Suit of the King, and he that is pardoned, is 


} 
aSa New Van, all Judgments, as agaigſt theſY i 
King, being determined. 8 ( 

But note, If a Man be adjudged | to hi e 
Penance of Paine, Fozt, and Dure > yet h 
may be finpeached for any former felony , be 3 
cauſe the Judgment is not given for ou tclon. 
but for his Contumacy. 


2, Auterfoitz acquit. 


This Plea the Common Law doth tllow 
becauſe it commandeth , that a Mans life! 
ſhould not be put in Jeopardy twiee for one: 


S 
h 
of 


of 
mutt be of the very fame offence, or elſe hip 
Plea is toro purpofe: Therefore if two Menſſtc 
be indicted of felony as principals, and ho: inc 


that one of them did the felony, and cheoth 


and arraigned as accefſary , fhatl not be dil 

charged , by pleading arraignment , and ac 

—_ upon t c firſt Indi&ment , for che oF! 
e is not ſuppoſed the ſame: and one; 


conthittel wt» 
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committed at divers daies, 27. Af. Pl. 10 _ 
And this for Acceſſaries after the felony : But | / 
when felony is done by force of Commanding, 
and procurement of another , he that ſhall be 
zrraigned as Acceſſary, may plead that he was 
xquit, &-c. though it were as principal, and 


ic the offences were at divers daies 3 for pnlnxs, 


weceptum & factum , ſunt quaſi unum faium., . 

| Note. in an Indictment or Appeal of death, co,;_ rar, 
if it be found that he killed him in his own /. 213, & 

 Fdefence,, he 1s /acquited of the felony for #14 | 

ever. 


3 Auterfoitz convig de meſine le fe; 
lony devant Judgement. : -: 


| 2 | | 
If a Man commit _—_— and WRERd, Co. Lib. 
convi&, or-acquitted! of | Mariſlaughter,, he 4- Hele- 
ſhall never anſwer; tq any other Indictment, croftscale. 
Jof the ſame death , for all is one; and the ſame 


and had 


o 4 


not; be put twice 
*z A is "IG 
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4 Kutefotg convict d'un auter 
felony. E 


Befort the Statutes of Qu. Eliz. c. 4. and Mel 
13. Eljz. c. 6. If a Man had committed di-W 


vers felanies , "if he had been indicted of the cal 


laft , and kad the benefit of his Clergy , he 
could not have been impeached for any of the 
former {lonies ; albeit for the ſame he coald 
not havehad his Clergy: by the At it is pro- 
vided, that notwithſtanding the allowance 
of ſuch Clergy , he may be impeached for any 
former offerice, for which he Coun not have 
had his Chergy. 


5, and ger attainte "} 


te offence... 
| cnertoits attaint of the Che felony, was {IP 


£0. ,3.Inft. a good. Plea, as Well tran Tudiament, 


GEE 


Lat the Commontaw : But by-the 
Sur. £159 + r, in #n Appeal of death 
xr the Suic of the Parry ; eqn dre . 
metme le mort, is no Plea at this da 
Incaſe of an Tadidment of death at 
of T7 ; + rp phben 6 ooyan be metmels 


q---þ PR 3. Inft.: | C ai Ws pi 
. of whence | 
j-ony Thee Fulgmens aod chE Tel fins Follow, 
| So. likewiſe a Man may be. OY 


lan-flaughkter, it is a good: baxte to an Ins 
j&ment of murder of the ſame death;, and 
(comverſs, = ARE 
"Thus much of matters Judicial in criminal 
fences, I go on now (. according to.:oux 
. propoſed Method :) to the' Ads Judi. 


8. Of Judicial AFs, relating topublik 
" Crimes. | 


Touching theſe Judicial Acts, there arc 
yorthy of contideration theſe particulars 
The manner how Cauſes criminal are- 
Yrought to Tryal.' 2. The Judgment or Scn- 
tence upon that Tryal or Arraignmweut. 3. The 
Execution of that Sentence. 4, The means 
" Fvbercby the Judgment or Execution may be 
-F:caped, or delayed. FL - 
s 
n 
efnent found againſt him ,.or other Record 


k 


Li 


Perſon, to hold up his hand , and to,plead a 
A lafficient plea tothe Indiqiment,, or. other 


Jl the King may orderly proceed. 4, 

If the party accuſed of. Treafap, or Felony, 
&c, do athis'Arraignment. betare. the Judge 
deny the offence3, or as we lay , plead Not- 
gailty, then ſhall he be tryed by.a Jury of 1 2 


3 | Men, 


Record ; whercupan they whigh follow far .: . 


© DOT PErra © ; 
£A OE DIS 0 3. oy 2 pf 
; We I OR 


No Man'is {aid to be arraigned, but mcer- 1.7bemans | 
y at the Suit of the King , uppa_an Indit- or ng 
- - by £5 2.4 'Atlixe 
wherewith he is charged. And: there the linquere. 
JT Arraignment of the Priſoner is. th take order, C2. Litt. 
that he appear , and for .the certainty of the 253 © 
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i 

z 

f 

| c45O 
3s. © 

4 

** 


[258 f Lt.-1eoge to the number of 35: And if he chal. 


| Co 2. lengeperemptorily above 35 in cafe of Treas 
Inſt.7.227 ſon, or Petit treaſon, he forfeitcth his goods, 
& 228, and Judgment of pain, fort and dure ſhal 
| be given againſt him, as one that refuſcth/the 
Tryal of Law, by challenging, 3 full Juries, 
Otherwiſe in caſe of Felony , for |-to 
Law giveth forfeiture for challenging above 
ES 1 a es the Court is to over-rule the 
| . Challenge. | x} | | 
mp AY that in caſe of Treaſon or Fe- 
lony, the Party arraigned may challenge for 
juſt cauſe, as many as he can. | | 
2, But if the Party upon his Arraignment, 
| in caſe of Felony, refuſe to anſwer , according 
Co. Lire., *2 Law, or ſay nothing, he ſhall not be Judged 
101. a, fo be hanged, but for his contempt, he ſhall 
Co..3.Inft, undergo pain', fort and dure, which makes 
14, & 217, no Attainder'for the felony, nor forfeiture of 
3 kis Lands , nor corruption of: Blood : Other- 


wiſe in caſe of High treaſon ; for if the Party 


refuſe'to anſwer according to Law , or ſay 
nothing , he thall' have ſuch Judgment by 
Attainder, as if he had been convided by Ver- 
di& or Confefhon, + - - +2 


Men, dwelling nigh to the Vill , where; ch 
offence was comitted.ſuchMen as to the Party 
accuſed be nothing allyed, to certify the Judge 
- upon the truth of the fac: which at theirap. 
pearance, the Party arraigned may challenge 
peremptorily upon his ewn diſlike , without 
ſhewing any cauſe , in favorem vite, the num- 
ber of twenty in murder , and other Felo. 
ny : And incaſe of | High treaſon, Petit trea- 
{on , and Miſprifion of treaſon , he may chal 


— 2 = CC oP” .,v 


_ Touching matters Triminal. 53 
'M + 3. If theParty arraigned be found Guilty Co. Litre, 
Wby Verdi or Confetton , then he is ſaid to 37 . 
te convicted, which is before he hath Judge- 
ment or Sentence 3 and thereupon he doth 
forfeit his goods and Chattels. 
But note, that the. begging of the goods 
or Eſtate-of the Delinquent, indicted of any 
Treaſon , Felony or other offence , betore he 
be convicted and attainted is utterly unlaw- 
full , becauſe before ConviQion and Attain- rs +.Inſt, 
der ny s forſcited» to the/King , nor co.z,lnſt. 
eranted by Um. | | 1378&2:9. 
And befides it either makes the Proſecu- ©9-3-Inft. 
tion more violent and undue, then quiet and **?' 
equal procecding of Law and Juſtice. would 
permit 3 or elſe by under: hand Commithon 
and agreement, hinder the due courſe of Ju-. - 
_ or examplary puniſhment of the offen- 
ne 
| Note further, that before Indictment , the 
-. & goods or other things, of any criminal can- 2+ ®f the 
jr M not be ſearched, Jnventoricd , or in any ſort LR 
ſeiſed , nor after Inditment ſciſed and: re- $46 
; moved, or taken away, before Conviction, ced. 
or Attainder. | 
Thus much of the manner touching the 
Cans of a Delinquent. | 


Afoon as Judgment , or Sentence is pro- 
nounced by the Judge , the Party arraigned 
is aid to be attainted , & mort en Ley: But 
though the Delinquent by the Attainder be a 
dead Perſon-in Law, yet maugre the Attain- 
der, his Body may at the Suit of a Subje& be y apt L 
taken in execution, upon a Judgment or Stat, 2:3, 


K 4 | Ec. 


ST Es. 
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| | Pat. 02 felony , Coding ſuch Execution had 
|Paſton. againſt him, 
| Cro. i. As to Attainder , take theſe Queries, tc- 


"x52. 


[ Part. gether with Solutions. 
Ira *f5 Qu 1. Whether there be # diverſity betwixt an 
| Attainder and an Entry into Religion ? 

Reſp. There 1s a great diffcrente between. 
an Attainder of treaſon or felony, and an En- 
try into Religion, 3 for he that is attainted 
treaſon or felony, hath dapacity,%and may pur- 
| Co. 3 if. h:(eLands cohim and his Heirs: ; — ſo Can- 
| + oY not he that is entered into Reli 
| Qu. 2. When a felony is cans, whnks 
there be a Diſcrimination in Lew betwixt pur- 
hajeng ef Lands before , and after Attain- 
der ? 


Refþ, If a Man commit felony , and after 
- purchaſe Land, and then is attainted;, he has 
capacity to purchaſe, but not to hold ic, for in 
| that caſe the Lord of the fee ſhall have che 
| bene Eſchcat : 'But if a Man attainted of felony 
'£ 2, 4, © purchaſe Lands, in this caſe the King ſhall 
EL have it by his prerogative , and not the Lord 
of the fee; for a Man attainted hath no capa- 
city to purchaſe, but only for the benefit of 

the King. _ 

Qu. 3. Whether a Perſon attainted ther n 
Pardon, can have an Attion of Battery | Ec. 
committed before the Pardon ? 

Reſp. If a Perſon be beaten, or maitned, 
 Co.;.Inft. or a Woman attainted, be ravithed, after 
| = i Pardon, they ſhall have an Action of Battery, 
| Appeal of Maime,or Rape. | 

'þ It is 


It is to be known, that there be two man- Co. Lirs; 

ner of Attainders; the one after appearance, Phan; | 
and that in 3 manners; by Confe(hon, by Bate g., == 
cel or by Verdict, the other upon Proceſſe to | 
be outlawed , which is an Attainder in' Law: 
But upon every one of theſe Judgment ought 
to be given , otherwiſe it tha]l not be ſaid an 
Attainder, 

Now, as upon convidion a Delinquent 


forfeiteth.his good and Chattels ; ſo upon At- 


tainder , that is by Judgment given ,his Lands 


and Tenements are forfeited : But touching 


the forfeiture of Lands , there is a diverſity 


betwixt an Attainder of felony, by outlawry 

upon an Appeal, and upon an Indictment ; 

for:in the caſe of an Appeal of death or other .. 

felony , Proceſs being awarded againſt the De- co: Lite: 

fendant, and hanging the Proceſs the Defen- 390. 6, & 

fendant conveyeth away the Land , and after 3 3- ©, 6 

is outlawed, the conveyance is good , and ſhall 

defeat the Lord of his Eſcheat : But if a Man 

indicted of felony , and hanging the Proceſs 

apaink him, he conveycth away the Land, and 

and after is outlawed, the conveyance ſhall 

not in that. caſe prevent the Lord of his Ef . 

cheat, For in the caſe of the Appeal, the _, 

Writ containeth no time , when the felony. 

was committed 3 and therefore the Eſcheat 

can relate , but to the outlawry pronounced; 

but the Indictment contriveth the time;when 

the felony was committed 3 and therefore the 

Eſcheat:upon the outlawry ſhall relate to that 

time. ES HTS 
But note, that in caſe of an Inditment, 

| | there 
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there is alſo a difference obſerved; for C4 as 
' hath been ſaid ) it ſhall refer to the time al- 
ledged in the Indiment. for avoiding of 
Eſtates, Charges and Incumbrances made by 
the Felon, after the perpetration 3 but tor the 


Co, Litt, mean profits of the Land it ſhall relate only 


to the Judgment, as well in the caſc of Out- 


Con, f.488. lawry, as in other Caſcs. 


There is a Queſtion raiſed in the Caſe be. | 
twixt Groſſe and Gayer 3 viz, Whether an At. 
tainder to a premmunire, (hall have rclation to 
the offence for the forfeiture of his Lands, or 
only to the time of the Judgment pronounced: 
But the Judges did give no Reſolution of it, 
being a point of difficulty: 

Note 3 All the Attainders , as to Goods and 
Chattels, ſhall have relation but unto the 
Judgment given 3 ſo that a gift, &c. made 'of 
ſuch Goods, by a Felon before the Judgment, 
is good. 

Touching Allcnations by a Criminal, the 
Civil Law fays. thus : | 

' Poſt contraftum capitale Sabons danationes 
falle non valent ex conſtitutione Divorum Se- 
veri & Antonini. 

$4 quis mortis cauſa donaverit , & pana fue- 
rit capitis affe@us, removetur donatio ut imperfe. 

Gia, quamvis cetere donationes fine ſuſpitione pe- 
ne fate valeant. 

Having ſhew'd the Law touching Aliena- 
tions, I ſhall preſent to the Reader's view 
the things imply'd at this day, both in the 
Judgment of Treaſon and Felony, £& < 3 


Is In 


Touching matters Criminal. | "k ; 
- 1. In the Judgment of High Treafon. 


In the Judgment relating to Crimen leſe 
Majeſtatis , is imply'd at this day, 
Firſt,the forfeiture of all the Traitors Man- Coz. Inſt, 
nors, Lands, Tenements, and Hereditaments, ?? 4 
in Fee ſimple, or in Fee Tayle , of whomlſo- © 
ever they be holden. ,< 'A.B.c 
Alſo of Rent-Charges, Rents ſeck, Come : 3. 33. #. 
mons ,' Corodys , and. other Hereditaments , 8: 5-20. x. 
which are. not holden, for in caſe of " High fi hong 
treaſon, the Tenure is not material. ; 
Alſo of Uſes, Conditions ( unleſs inſepara- 33. 8. 8. 
bly knit to the;Perſon ) of Rights of Entry, c. 20. $. E- 
of Lands in the Right of the Wike, _— 5 6. c, 13, 
Coverture 3 of the profits of Land , ih gifts 
the delinquent hath tor life, duringhis life of Caf 
truſts. in Chattels Reals; but. not of Free» 
hold. Cro. 2. part f. $12. Pl. 23. vid. An- 
derſons Reports , Inglefeilds Caſe, Cos lih. 12. 
f. 6, Dyer 288. b. & 289. 4. 
Note, that Rights of Actions, where the 
Entry is cakfn away, arc not forfeitable. 
Secondly. his Wite to loſe her Dower. 
- Thirdly he ſhall loſe his Children , for they 
become baſe and ignoble. 
Fourthly, he ſhall loſe his Poſterity,, for 
his Blood is ſtained and corrupted , and they 
cannot#inherit to him , or any other. An- 
_ ceftop, '*:.:- 
- © Fifthly,all his Goods and Chahttels are for- 
feited, &c. and reaſon'is (lays Coke) his Body, 
Lands Coods , Policrity, &c. ſhould be torn, 
pulled 


The LawafE NGLAND, 
pulledaſunder , and defiroy'd chit barendled to 
tear and deſtroy the Majeſty of Government. 


2: In Judgement of Felony. 


A felcn implicdly i is PURNCS] in theſe parti. 
culars. 


co.Litt. x. He doth loſe his Child ren, that they ſhall 
Rab: ., become baſeand _ 
E9.3. fuft, 2+ He ſhall loſetus Poſterity , for his blood 
: is ſtained and corrupted, that they cannot in. 
herit unto him, or any other Anceſtor. « 
3. Hc ſhall forfeit all his Lands and Tene- 
ments, which he hath in Fee, and which he 
hath in caile, during his life. 
4- All his Goods and Chattels. 
Note, that before the Stat- 1. E.6.c. 2, & 5. 
E.G. c. 11: the Wife of a Perſon attainted of 
Miſpriſiod of treaſon, Murder or Felony, loſed 
her Dower but fince ſhe is dowable by theſe 
Statutes. Hitherto of the Judgment or Sen- 
tence it ſelf, 

-Execi- Tn doing of Execution, both in Treaſon 
der and Felony , two things are worthy of "ie 
proneum Reader's notice. , : 
ce, Co. 3 Inft.f. 52. 211: 212. 


1. Thatit be done by the right Officer , as 
the Sheriff or Marſhal, for if any other EXecute 
offendours it is felony, 

' Execution muſt be made by the Sheriff or 
Marſhal, according to'the Judgment '*tor it is a 
maxime in the Law of England, Non alio modo 
Puniatur quiz quam ſeemnidum quod ſe babeat 


Puniſh- 


Condemnatio. 


' Touching macters Criminal. 


Puniſhment may be avoided or eſcaped, i in 4. Of the 


part or totally, cither |. |. means by 
x. By the means of Juſtice, as RR 
; By Writ of yy . * 1 \+ | op Raecwn 
| ' T- 
Falfifying the Artainder . bt avoided 
2. By the means of Mercy, as. Fa Oy» or 
By the Kings Pardon, | 
By Reſtitution : of theſe in their or-- 
1 re bt] 


2. Of Writs of Error. 


If the Judgment be erronious , both the 
| Judgment and Execution thexeupon and all 
che former proccedings thalt be reverſed: by 
Writ of Error: but if the the former procced- 
ing, and the Exccution be erzonious , che ned 
ecution only hall be reverſed, _ 


2. Of Falſifytng <es / 


Tofalſify in Legal underſtanding i is to prove C0.3. loft, 
falſe , that is toavoid,or to defeat the Fats ſ. 210», 
der, in Latin F olſare, ſeu falfificare, falſum fa- 


tere. 

:  Whereloever the Judgment i void,.gn coram - 
0x Judicethe party is not driven to his Writ Eng be 
of roo} enkipen nainlee ee, 7 ny” 

ewing the ſpecial matter , which provech it . 

void , or conmuey 21n which caſe the 
Party forfeiteth neith Lands, not Goods. 
a —_;" 


*T7 = 


is 


_ 


/ ” 
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is thercof attainted in due form of Law, and 
after this Treaſon or Felony, is pardoned |by 
a general Pardon , hereby the foundation is 
ſelf, viz. Treaſon or Felony, being by Autho- 
rity of Parliament is diſcharged & pardoned 
E!jz 135. theAttainder(being builded thereupon)cann't 
Co. Lib. 6. ſtand , but may. be fatisfy'd and avoided by 
f. 13 & 14 Plea, for he hath no other Remedy by Writ 


rs of error, or otherwile. 


If A, be indicted before theCoroner for the. 
| death of another,and that A, fled for the ſame, 
hereby arc all the Goods and Chatcels of A, 
Cce 3. Init. forfeited, which he had at the time of the Ver- 
þ 233 git given : and this cannot be falſitied by 
| Traverſe. It the Party be arraigned upon the 

ſame-Indiqment betore Juſtices of Gaol deli- 
very, andis by Verdict acquitted of the Felo- 
| uy, and that he did not fly for the ſame yet 
Co, Litt, he ſhall farfeit his Goods and: Chattels: But 
373-b- * ſucha fugam fecit may be fatisfy'd by matrer 
| in Law; for if the Indictment be void or in 


ſufficient , there is no forfeiture. | 


Touching Pardons, theſe particulars are 
worthy of obſervation. blake 
2. The Ety- + Pardon in-Latin is called Perdonatio , which 


,mology of 55 derived 'aper. and dons: per isa Prepoſition, 


boag wo , and in the Saxon Tongue for IS 0rvor - as tO 
Co.3. Infi, forgive is throughly to remit; and: fare+think 


f.233- 4s torepeat,&forbear is tobear-withpatience, 


A Fatdon js a- work of Mercy., whereby 
ve King{doth-xcmit , or forgive a felonibus 


offence, 


_ Oh = @® YO 


_> 


Touching matters Criminal. * x5 
offence , perpetrated againſt his Imperial 3. TheDe- 
Crown , cither before Attainder , or Convi. {©!78t30n 
Etion, or after. | + 2 —_ ; 

A Pardon ( ſays one) is twofold; one ex 3. The Di- 
gratia Regis, the othewper Courſe del Ley, viſor of 
by Courſe of Law. Pardon ex gratia , is that F4740ns 
which the King in ſome ſpecial regard of the 
Perfon , or other circumſtance, ſheweth or 
affordeth upon his prerogative Royal or: pow- 
er. Pardon by courle of Law, is that which 
the Law inequity affordeth for a light offence , 
as Homicide caſual, when one killeth a Man 
having not ſuch meaning. Weſft.Part. 2,Symb. 
Tit. Indi. fe. 46. | | 

All Pardons of Treaſon or Felony (ſays 
Coke ) are to be made by the King , and in his | 
Name only and are either general, or ſpecial: Ei 
All Pardons either general or ſpecial.are either 4 
by At of Parliament ( whereof the Court in 
ſome Caſes ſhall take notice ) or by the Char- 
tet of. the King ( which-muſt always be plea» 
ded: ) And theſe againare either abſolute, or 
under Condition -, Exception or Qualifica- 
tion. cet ons PER. 

General Pardons are by Att of Parliament, Co. z.Inſt. 
and if any of theſe Pardons be general and ab- {- 234+ | 
folute; the Court muſt take notice of them, 
though the party plead it not , but would 
waivethe ſame. | $1 

No particular Pardon , be it at the Corona- 
tion or any other, or- any offence oroffences ,, The 4t« 
whatſoever, that is abſolute without -any cone lowance of 
dition , &c. need any Writ of Allowance; but Pardons. 
when the Pardon is conditional by force of The 
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Co.z.Inft, Adt of 10. E. 3.e. 2. thereq Writ of Allow- 
f- 234» anceout of Chancery, teſtifying that the Con 
#35 |  ditien is performed,viz. ſurety found accord- 
| ing to that Ac, may be had, or the Party 
may plead the finding of Surety, &c. and 
vouch the Record. 
Touching Allowance of Pardons , I ſhall 
| mention two Caſes out of Crokgs Reports. 
| Firſt , upon the 14 day of November 1640, 
| Bows _ Sir Matthew Mennes,RKnight of the Bath (who 
bis Caſe, Was convicted of Man-ſlaughter , and had his 
Clergy and his burning in the hand was reſpi- 
ted : and now hepleaded his Pardon, whereby 
the burning in the hand , and all other Felo- 
nies committed by him, & alia malefatia, be- 
fore 8th of Fuly laſt were pardoned : and there 
was an eſpecial Clauſe, that he ſhould not find. 
Suretys for his behaviour , and the Pardon 
bore date 31 of Oftob. laſt. And although 
there were many miſdemeanors by him after 
the ſaid 8th of Faly , for which he deſerved to F 
be bound'to the good behaviourzyet he had his 
Pardon allow*d,and was diſcharged from find- 
| ing Suretys, &c. | (=2 
Secondly , Sir Henry Linley, who was in- NI, 
| Civ. x, diftedof Treaſon, being brought tothe Bar, NF, 
part. Lin- and demanded, whether he could fay anything 5 
 tey's Caſe, why theCourt ſhould not proceed upen theIn- 
| dictment, which was beforc Commiſhoners of }f, 
Oyer & Terminer, he produced the Queens Par- IJ. 
' . don, without any Writ of Allowance thereof. a 
And Pope Second Clerk of the Crown,inform'd "Jl; 
theCourt,that thePrefidents were,that in caſe J,, 
of Treafon;it was altd toallow of the Bey 
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gw 18ay x<liox fioxe. hy his, Chagtor , 
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ey > aire His Dons 


of his Biood ; the "136 cannot do it , but Ty 
A& of Parliament, becauſe it ſhould be to the 
prejudice of others: Ef JD 

"And the Rulcs are, I: 

Non poterit Rex gratiam facere cum injuria , 
& damno aliorum. 

DBuod alienum et, dare non poteſt Rex per 
ſauam gratiam. 

nga forma Prizceps aliexat , ſaluum 


"ug 7 us tertii. 
torum honores , aliis damncrum accaſionemt 
fierinon oportet. 

Note z Of Reſtitutions by Parliament, ſome 
be in Blood only , ( that is to make his Reſort 
2S heir in Blood to the Party attainted, and 
ather. bis Anceſtors, and not tO arty Dignity, 
Inheritance of Lands, Ec. ) and this is Reſts. 
tutid uÞ' T1, ſecundum grid, ſeu in partem. And 

fore 


Lane? ENGLAND; 
ele hea Haaieeihs) 't6 Blodd; (1 
 nours, Dignities, Inheritance , nd all thit 
Co.3-Inſt, was loit by the Atfainder 3 and this4s Reftizu- fi 
340% 9rio in integrum; and Reſtitmere (generally) 
nihil alind 0) months In priſtivnentfiatum redu- 


"Thus now , concluding this ſlender Trea- 
_ tiſewith che REN is era t 
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words, which Senecs did: once intimate to 


che Roman Emperor $. 
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rhe Author hath written PRPSns Vows 
ching . the Satutes of Hue and Cry, 
for h better and more ſpeedy 546A 
|| verſion of ſuch as are guilty of Rob- 
=  beries ) which ſhould have been placed 
1 before under the Title of Robbery 3 but 
2, it being by forte inaduertenee there 0- 
y mitted, the Printer has thought it not 
rel 22nch ami; fo put it at the end of this 
"= Diſcourſe, by way of Appendix. And 
#hus the Author treats. concerning the 
Statutes <- Hue and Cry. 


#\ p? the "FErn of 13. E. 1. of Winton , c: 
1. 28. E. 3.c. 113 and28. 1c. 17. the 
Country ſhall anſwer, if the Robbers be not 


taken. 
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By the Statnte of 27. Eliz. c. 13. are en- 


\ ſtd theſe particularitles J. 


\ 7. That the Inhabitants of hundred ſhall 
;7F We chargeable with the moyety , where a freſh 


| Suit ſhall ceaſe. 
2, That the Clerk oi f the Peace ſhall proſe. 


Co 13- 


ute the Suit; which Suit cornmenced , ſhall - 


wt ceaſe upon the death, or remotion of the 
< Clerk of the Peace. 

- A Remedy for tho{&, againſt whom the 
F dings: and Exccution is had , to have Con- 
tnbution. 


L 2 | 4. That 


: m— TheLib of ENGLAND, 
| | 4. Thatthere ſhall be no penalty J whete 
bi "of rhe offenders be 
5. Tin ak be commenced withinon one 
car NERKL,ATLET BU rpetration, or L 
3 elle t tle p effon For Perlons tobbed Th A 
"not take in (one by vertne vof-any a th 
-faid former Vaws or Statutes, |" 
. 6. ThattheParty:robbed enuſt give ndtice 
:and intelligence of the Rabbery:committec 
unto fameof the-Inhabitauts of ſome Town 
. Village 2 or Hamlet near unto the place, where 
any ſuch Robbery ſhall becommitted. 

' 7. That the Party robbed hall not have 
-any A&tion, upon any of the Statutes afore 
faid., exceptihe ſhall firſt within twenty Gay 
next after ſuch Action tobe brought ,; be'« 
amined upon his Corporal Oath Lefore ſon 
Juſtice of Peace of the County where the xe 
'bery was committed, whether he doth knox | 
the Parties that committed the Robbery, v 
any of them ; and then ſhall become bound tc 
 profecute the offenders. 

Having given aſummary of theſe Statute 
{ upon Hue and Cry, I ſhall preſent to the Rea 
''der ſeveral Re(dlutions given at.the Courts e 
Weſtminſter, upon the Statute of Winchefter 
and the Stat. of 27. Eliz, The former, yot 
muſt kow ,; gives penalty and Remedy, «tht 
latter ſhews how the Examination: fhall be 
and in what time before the Action brought. 
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AfRobbery for which che hundyedgnuſhan- +5 +. 
fier:by force of: the'Statute of Jintay 5 15 to &: th. > 
be done openly 3 ſo as:the. Countzy-may take 5rndits 
notice thereof themielves ; but a robbery, done Caſe. 6. 
ſecretly in the Houſe, the Countsy- cannat 
take notice thereof, for every one may: keep 
his liouſe as firongas he will at his perils. for 
it was-adjudged in Aſopoles Caſe, thad the Pars 
ty robbed needed not to. give. notice rape. 
t0ithe Country for kimay be the:Party xob- -. 
bed was bound;,ot Maimed, &e. ſo as he could 
not-make Hue.and Cry'to-give notice. 

A Robbery was done in Fanwary preſenl 
after the Sun-(ctting , during day ly, joe 
it-was adjudged that the. hundred, tha « an- 
(wer for the fame, for it was convenient time 
for _ to travel, or to be. about theis Bus 

fine 

A Robbery was Jone in t Morning , ene 
lecem, the hundved ſhall uy charggd. Mbrn by 
- It was held by Anderſon , and all the: Ju- Caſe, 
ſtices that whereas the Stat. of Wincheſter. © 
ſpeakes of Robberies done in the day, betore 
night; yet if a Robbery | be committed in the Pare. Kids 
Morning before day, or in the Evening after rh 1, *.. 
the day, in any time of the night, in which Fu gg 
Men uſe commonly to travel,that the hundred rin wer 
is anftverable for it 3 but if i ie be at twelve 70, 
or one of the Clock in the night, at which + 
tine every one is intended to be in bed, the 
hwdred is not anſwerablefor the Robbery. 
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cry, 
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Cro.s. The found, that the Robbery was done 
Parke Ys þoſt ae, "a diti, & ante Solis ortiem, An. 
rants of glice, After day-break , and before Sun-riſing;ſ, 
| Hundred and upon this the Court adviſtd , and Judge. 
* & Keriey ment was given for the Plaintiff, and a Preſi- 
| 706. dent thewn! Paſch. 28. of Etiz. Rot:' 230, 
- Where the Robbery was done 'poſt occaſium Se. 
lis, & per dinrnum lumen 3 Anglice, day light 
and there adjudged for the Plaintiff, + _ i) 
If ant houle be robbed in the days and: the 
Cre» 1, Felons eſcape;, Huc and Cry being made; whes 
parts Ano- ther the hundred ſhall anſwer for that 'Rob- 
| 2708579}. bery , by the Stat. of Witton? Gawdy and 'Þu 
1 pham conceived, that the hundred. ſhall not 
| be charged : For "the Stat. of Winton cxtends 
| onlyto, Robberies done'to the Perſon't And 
Was principally made for ſafeguard of traveb 
| lors. But every one ought tokeep his own 
| houſeat his peril ; for it is his Caſtle, and no 
othet ought to-meddle _ 6 __ it : 
not reaſon, that any ſhou C arged , 
| hebe robbed there. 4 
Robbery done on 2 Sunday ſhall be char 
Cro--2.? peable to the Country. 
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ding to the, Stat. of 27. Lize, | And, 
verdict g/it. was alledged in Arreſt of Jad 
ment ; thatithe Servant 94420 be ſworn ira 


noc the Maſter 3 gnd {fo was theopinjon of the 
Court :,;Fex:aþc Scrvang, might bn 


Soy .the 

Pexſons3 wheathe Servant; _= rohbe 
the-Mafter,was not in company : 

tcat of the, Stat, I is, that he 5 


Was: aides: 
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rect _agjoyaing, to the. hands d Within 


20 wa before this Frein! brovght, that 
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hedi& not] of, the Parti who rol: 
pe IR fade 


rec How upon eg Bolt 

rnb 57 at the is Tertneyanc 

poet a, ie manned At. 

"of Jodgr is Alon yes tot 

cal br Finglas net i, 

thathe knewn6rany of __ | who IT 

the RobbetY; f6t/it is ove ſaffein?{ithar the 
rvant who Wi? tbbed' was fworm' 6 

the Statute of AT Eliz; the Barty who 
the Aion buipht he IEA txt Oathe, /afhd it 


w. 
brirlps the Aion}, he Hitt 
a arte to behwor, that what en 


nf . gy ther jr py tps n: 


Wis xcfof e>byth/Cbrt -tha&the: pots 
walllyesfor the Mafter, ah: that the Sdrvwatk 
Oath was ſufficient if ode fly'in-his 
horice, that fie was'robbe d; and did not know 
any of the Robbers; ind tho Miſter knows it 
not that he was robbed , or who were” the 
Be ons , bur 'by the report' 6f his” Servant; 
| and it, would be Incctovenient | if rhe 'Maftet 
© Rh6wnd not bring the Aion), "bury rhe/Sevvant 
ight releaſc;or cormpound or iſcorifttme the 
Sit, and fo the Mater fhonld-fhave the loſsby 
bis falhaod; therefort the Maſter Hhall bring 
e Aion, and havehis Servint!, who! wa 
robbed, ENT aps 


of god for chePlairnitf om 


-?:: :AxFiphrupon: the Stat. of Hae and Qyyzſup- & 


KY 

ipoſiagtthat howarughbed in ach) y 
-+ dizifis Hlundiedawyr'; and that:he-gavg nor — NIE E 
Lice: thereof to: the:Lnbabicants of the Huny care 'r,, | 
ap to:tho Place.whete he :Wa+rgbbos. fter, v. In- Z 
-Aftex vVexdidttot thePDlaintif, 46 was-mapygd bitentes 
ir fAirrefi of Judgment tf A-thifc rept _— 
dsmotgood,  beckukhedoth notihewnthat Spoker p 
hethgh way is withinany. HuaduedAndip 67 $. ; 
trutli:it-out tocbeigiven to. theknngbk 
zp6/both Hundreds, and:{b'/be diversFagt 
ihacmoctice was giyerciir thojothes: Hundred, 

xv theInhabitantsbfi4bat hundreds Sed way 
glmanzr;' wherefore:it was adjidged:tasrthe 
Plmatidf. |: od Tigdh noni wed ori wor 
51i-Hutand Cry made:injfhe next Villatljoyrys Cro, 3. 

_ ing thought it. (ered. another, Coutity) 15 part, Tute 
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/ godderough<tfos a'Stranger cadnotknow the 57,9 Ins 

Cit divifion of Countys}. :2:/: 10:556 BN $5015 _— 

fon Vide Gros: 3-ipart..-blerrihs v- Hundred. de rar. 
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tis AGtion upon- the Stat. of Winton of Hue Co. 2. 

owl and Cry, and ſhews in his Count the ſaid Sta- Part. 4n- 

$/it tute, and that ſuch a day he was robbed of fo i OY | 
the much within that Hundred; and that he made of rewk- = 
nt; Hue and Cry : and ſhews according to the nour 187. - 


et Statute of 27. Eliz. And that within 40days 
int | before the Action brought, he was ſworn be. 
the fore fuch a Juſtice of Peace, that he was rob-. 
by bed of ſo much, and did not know any of the 
ng | Felons; & that as yet the Defendants had not 
a taken any of the Felons;, nor fatify'd him con- 
1. tra formam Stat. predid, unde Aftio accrevit. 
dfter Verdict for the Plaintiff, it was "_n 
| tnact 


| coy  T$6Law «EENGEAND} | 
thar/thiDeetaratioi-wasnot;good ; beeaufs 
ec AGiorisfoundeduporitwoStatutes, and = 
: 005 Both exeintioned An” the\Declaration 3 yet he 
NEE, eondludes > contre formam Stotuti predifts, 
IN hich iFfvt pood 38nd the Court thereupon 
by on _ donbie®YF and*appoliited: Preſidents to! be 
. fearcheds "and after. divers'Prcſidents of this 
1z;., Cott; and3the Conttion: Bench ſhewn' unto 
Ir» ahbewhhentin ſome were Contra formam Stat, 
predidlz:; ind ſome Sigtutoram. prediforam: 
Atdwhe:Court held that che beſt | Fares was 
Statmrppredidi. For the Aftion was grounded 
' only aporithe Statute of Finorn, which gives 
peniſty;,-and remedy (ithe other ſhews- only 
LY how the Examination ſhall be, and .in: whiat 
þ en time'before the A&ion brought otherwiſe 
- - he ſhalt viot havethe Afton) and Starniti prove 
- dinireſertonly to the Stats of Winton, which 
{£06 = the Action thercfore-the beſt: form to 
.: declares Contra formam. Seatuti predidti.. 
Thus much of the TCP wg: Hit 
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